ATTACHMENT E

PROPOSAL CONDITIONS, CONTRACT REQUIREMENTS, INDEMNIFICATION
AND INSURANCE REQUIREMENTS

I PROPOSAL CONDITIONS

A. Contingencies.

This RFP does not commit the County to award a contract. The County reserves the right to
accept or reject any or all proposals if the County determines it is in the best interest of the
County to do so. The County will notify all Proposers, in writing, if the County rejects all
proposals.

B. Modifications.
The County reserves the right to issue addenda or amendments to this RFP.

C. Proposal Submission.
To be considered, all proposals must be submitted in the manner set forth in this RFP. It is the
Proposer’s responsibility to ensure that its proposals arrive on or before the specified time.

D. Incurred Costs.

This RFP does not commit the County to pay any costs incurred in the preparation of a proposal
in response to this RFP and Proposers agree that all costs incurred in developing this RFP are the
Proposer’s responsibility.

E. Final Authority.

The final authority to award a contract rests solely with the Shelby County Purchasing
Department.

F. Proposal Validity.

Proposals submitted hereunder will be firm for ninety (90) calendar days from the due date
unless otherwise qualified.

G. Disclosure of Proposal Contents

Provider understands and acknowledges that the County is a governmental entity subject to the
laws of the State of Tennessee and that any reports, data, or other information supplied to the
County is subject to being disclosed as a public record in accordance with the laws of the State of
Tennessee. All proposals and other materials submitted become the property of Shelby County
Government. All proposal information, including detailed price and cost information, will be



held in confidence during the evaluation process and before the time of a Notice of Intent to
Award is issued. Thereafter, proposals will become public information.

H. Living Wage Ordinance and Prevailing Wage Ordinance

Living Wage - In accordance with Ordinance Number 328, commonly referred to as the Living
Wage Ordinance, all persons/entities engaged in service contracts with the County, including but
not limited to both prime and subcontractors, shall pay a Living Wage to employees for all work
performed on said service contract, as defined in the Living Wage Ordinance. Proof of such
compensation must be evidenced as required in the Living Wage Ordinance.

Prevailing Wage — Any firm, individual, partnership or corporation awarded a contract by the
COUNTY for the construction of, improvement, enlargement, alteration or replacement of a
public work or project in excess of $500,000 and any subcontractors of such public work or
project in excess of $100,000 (“Recipient”) shall be required to pay local prevailing wages and
benefits for laborers, mechanics, or other listed classifications as defined by the Tennessee
Department of Labor. The prevailing wage rate shall be the most current State of Tennessee
prevailing wage established by the Tennessee Department of Labor For Region 1 (Shelby
County). The benefit rates shall be the most current rates described in the published schedule by
the Memphis and West Tennessee Building and Construction Trades Council, except as
otherwise provided in the Shelby County Code of Ordinances. The applicable rate shall be
determined at the time that the project is awarded. In instances where Prevailing wage applies,
Prevailing Wage will override the Living Wage requirement.

1. Non-Discrimination and Title VI

The contractor hereby agrees, warrants, and assures compliance with the provisions of Title VI
and VII of the Civil Rights Act of 1964 and all other federal statutory laws which provide in
whole or in part that no person shall be excluded from participation or be denied benefits of or be
otherwise subjected to discrimination in the performance of this Contract or in the employment
practices of the contractor on the grounds of handicap and/or disability, age, race, color, religion,
sex, national origin, or any other classification protected by federal, Tennessee State
Constitutional or statutory law. The contractor shall upon request show proof of such non-
discrimination and shall post in conspicuous places available to all employees and applicants
notices of non-discrimination.

Any recipient entity shall be subject to the requirements of Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000d et seq., and regulations promulgated pursuant thereto. It shall develop a
Title VI implementation plan with participation by protected beneficiaries as may be required by
such law or regulations. To the extent applicable, such plan shall include Title VI
implementation plans sub-recipients of federal funds through the entity. The contractor shall
produce the plan upon request of Shelby County Government. Failure to provide same shall
constitute a material breach of contract.

II. CONTRACT REQUIREMENTS



The successful Proposer will be expected to enter into a contract incorporating the following terms
and conditions, and such additional terms and conditions standard to services of this type.

A. General Requirements

1. Control. All services by the Provider will be performed in a manner satisfactory to the
County, and in accordance with the generally accepted business practices and procedures of the
County.

2. Provider’s Personnel. The Provider certifies that it presently has adequate qualified
personnel to perform all services required under this Contract. The Provider will supervise all
work under this Contract. The Provider further certifies that all of its employees assigned to
serve the County have such knowledge and experience as required to perform the duties assigned
to them. Any employee of the Provider who, in the opinion of the County, is incompetent, or
whose conduct becomes detrimental to the work, shall immediately be removed from association
with services under this Contract.

3. Independent Status.

a. Nothing in this Contract shall be deemed to represent that the Provider, or any of the
Provider's employees or agents, are the agents, representatives, or employees of the County. The
Provider shall be an independent Provider over the details and means for performing its
obligations under this Contract. Anything in this Contract which may appear to give the County
the right to direct the Provider as to the details of the performance of its obligations under this
Contract or to exercise a measure of control over the Provider is solely for purposes of
compliance with local, state and federal regulations and means that the Provider shall follow the
desires of the County only as to the intended results of the scope of this Contract.

b. It 1s further expressly agreed and understood by the Provider that neither it nor its
employees or agents are entitled to any benefits which normally accrue to employees of the
County; that the Provider has been retained by the County to perform the services specified
herein (not hired) and that the remuneration specified herein is considered fees for services
performed (not wages) and that invoices submitted to the County by the Provider for services
performed shall be on the Provider's letterhead.

4. Termination Or Abandonment.

a. It shall be cause for the immediate termination of this Contract if, after its execution, the
County determines that either:

1. The Provider or any of its principals, partners or corporate officers, if a
corporation, including the corporation itself, has pled nolo contendere, or has pled or been found
guilty of a criminal violation, whether state or federal, involving, but not limited to,
governmental sales or purchases, including but not limited to the rigging of bids, price fixing, or
any other collusive and illegal activity pertaining to bidding and governmental contracting.



1. The Provider has subcontracted, assigned, delegated, or transferred its rights,
obligations or interests under this Contract without the County’s consent or approval.

1ii. The Provider has filed bankruptcy, become insolvent or made an assignment for
the benefit of creditors, or a receiver, or similar officer is appointed to take charge of all or part
of Provider’s assets.

b. The County may terminate the Contract upon five (5) days written notice by the County
or its authorized agent to the Provider for the Provider’s failure to provide the services specified
under this Contract.

c. This Contract may be terminated by either party by giving thirty (30) days written notice
to the other before the effective date of termination. In the event of such termination, the
Provider shall be entitled to receive just and equitable compensation for any satisfactory work
performed as of the termination date; however, the Provider shall not be reimbursed for any
anticipatory profits that have not been earned as of the date of termination.

d. All work accomplished by the Provider prior to the date of such termination shall be
recorded and tangible work documents shall be transferred to and become the sole property of
the County prior to payment for services rendered.

e. Notwithstanding the above, the Provider shall not be relieved of liability to the County
for damages sustained by the County by virtue of any breach of the Contract by the Provider and
the County may withhold any payments to the Provider for the purpose of setoff until such time
as the exact amount of damages due the County from the Provider is determined.

5. Subcontracting, Assignment Or Transfer. Subcontracting of all or part of the rights,
responsibilities, or interest is allowed pursuant to memoranda of agreement and indemnity
agreements submitted with the proposal. Any additional subcontracting, assignment, delegation
or transfer of all or part of the rights, responsibilities, or interest of either party to this Contract is
prohibited unless by written consent of the other party. No subcontracting, assignment,
delegation or transfer shall relieve the Provider from performance of its duties under this
contract. The County shall not be responsible for the fulfillment of the Provider's obligations to
its transferors or sub-Providers. Upon the request of the other party, the subcontracting,
assigning, delegating or transferring party shall provide all documents evidencing the
assignment.

6. Conflict Of Interest. The Provider covenants that it has no public or private interest and
shall not acquire, directly or indirectly, any interest which would conflict in any manner with the
performance of its services. The Provider warrants that no part of the total contract amount
provided herein shall be paid directly or indirectly to any officer or employee of the County as
wages, compensation, or gifts in exchange for acting as officer, agent, employee, sub-Provider to
the Provider in connection with any work contemplated or performed relative to this Contract.

7. Covenant Against Contingent Fees. The Provider warrants that it has not employed or
retained any company or person other than a bona fide employee working solely for the Provider,
to solicit or secure this Contract, and that it has not paid or agreed to pay any company or person,




other than a bona fide employee working solely for the Provider any fee, commission,
percentage, brokerage fee, gift, or any other consideration contingent upon or resulting from the
award or making of this Contract. For breach or violation of this warranty, the County will have
the right to recover the full amount of such fee, commission, percentage, brokerage fee, gift, or
other consideration.

8. Employment of County Workers.

a. The Provider shall not engage, on a full or part-time or other basis during the period of
the Contract, any professional or technical personnel who are in the current employment of the
County.

b. Notwithstanding the foregoing, no prior County official or employee may be employed
by or receive compensation, wages or benefits from the Provider for a period of one (1) year
from employment separation from the County if during the period of employment with the
County the employee or official had any direct or indirect involvement with the Provider’s
services or operations provided to the County.

9. Arbitration. Any dispute concerning a question of fact in connection with the work not
disposed of by agreement between the Provider and the County will be referred to the Shelby
County Contract Administrator or his/her duly authorized representative, whose decision
regarding same will be final.

10. General Compliance With Laws.

a. If required, the Provider shall certify that it is qualified and duly licensed to do business
in the State of Tennessee and that it will take such action as, from time to time, may be necessary
to remain so qualified and it shall obtain, at its expense, all licenses, permits, insurance, and
governmental approvals, if any, necessary to the performance of its obligations under this
Contract.

b. The Provider shall, at all times, observe and comply with all federal, state, and local laws,
ordinances, and regulations in any manner affecting the conduct of the work. The preceding
shall include, but is not limited to, compliance with all Equal Employment Opportunity laws, the
Fair Labor Standards Act, Occupational Safety and Health Administration (OSHA) requirements
and the Americans with Disabilities Act (ADA) requirements.

C. This Contract will be interpreted in accordance with the laws of the State of Tennessee.
By execution of this Contract the Provider agrees that all actions, whether sounding in contract
or in tort, relating to the validity, construction, interpretation and enforcement of this Contract
will be instituted and litigated in the courts of the State of Tennessee, located in Shelby County,
Tennessee, and in no other. In accordance herewith, the parties to this Contract submit to the
jurisdiction of the courts of the State of Tennessee located in Shelby County, Tennessee.

11. Nondiscrimination. The Provider hereby agrees, warrants, and assures that no person shall
be excluded from participation in, be denied benefits of, or be otherwise subjected to




discrimination in the performance of this Contract or in the employment practices of the Provider
on the grounds of handicap and/or disability, age, race, color, religion, sex, national origin, or
any other classification protected by Federal, Tennessee State constitutional, or statutory law.
The Provider shall upon request show proof of such nondiscrimination, and shall post in
conspicuous places available to all employees and applicants notices of nondiscrimination.

12. Entire Agreement. This Contract contains the entire Contract of the parties and there are
no other promises or conditions in any other Contract whether oral or written. This Contract
supersedes any prior written or oral Contracts between the parties.

13. Amendment. This Contract may be modified or amended, only if the amendment is made
in writing and is signed by both parties.

14. Severability. If any provision of this Contract is held to be unlawful, invalid or
unenforceable under any present or future laws, such provision shall be fully severable; and this
Contract shall then be construed and enforced as if such unlawful, invalid or unenforceable
provision had not been a part hereof. The remaining provisions of this Contract shall remain in
full force and effect and shall not be affected by such unlawful, invalid or unenforceable
provision or by its severance here from. Furthermore, in lieu of such unlawful, invalid, or
unenforceable provision, there shall be added automatically as a part of this Contract a provision
as similar in terms to such unlawful, invalid or unenforceable provision as may be possible, and
be legal, valid and enforceable.

15. No Waiver Of Contractual Right. No waiver of any term, condition, default, or breach of
this Contract, or of any document executed pursuant hereto, shall be effective unless in writing
and executed by the party making such waiver; and no such waiver shall operate as a waiver of
either (a) such term, condition, default, or breach on any other occasion or (b) any other term,
condition, default, or breach of this Contract or of such document. No delay or failure to enforce
any provision in this Contract or in any document executed pursuant hereto shall operate as a
waiver of such provision or any other provision herein or in any document related hereto. The
enforcement by any party of any right or remedy it may have under this Contract or applicable
law shall not be deemed an election of remedies or otherwise prevent such party from
enforcement of one or more other remedies at any time.

16. Matters To Be Disregarded. The titles of the several sections, subsections, and
paragraphs set forth in this contract are inserted for convenience of reference only and shall be
disregarded in construing or interpreting any of the provisions of this Contract.

17. Subject To Funding. This Contract is subject to annual appropriations of funds by the
Shelby County Government. In the event sufficient funds for this Contract are not appropriated
by Shelby County Government for any of its fiscal period during the term hereof, then this
Contract will be terminated. In the event of such termination, the Provider shall be entitled to
receive just and equitable compensation for any satisfactory work performed as of the
termination date.



18. Travel Expenses. All travel expenses payable under this Contract shall be in accordance
with the County Travel Policy and Procedures. This includes advance written travel
authorizations, submission of travel claims, documentation requirements, and reimbursement
rates. The County will make no travel advances.

19. Incorporation Of Other Documents.

a. The Provider shall provide services pursuant to this Contract in accordance with the
terms and conditions set forth within the Shelby County Request for Proposals/Bids, as well as,
the Response of the Provider thereto, all of which are maintained on file within the Shelby
County Purchasing Department and incorporated herein by reference.

b. It is understood and agreed between the parties that in the event of a variance between the
terms and conditions of this Contract and any amendment thereto and the terms and conditions
contained either within the Request for Proposals/Bids or the Response thereto, the terms and
conditions of this Contract as well as any amendment shall take precedence and control the
relationship and understanding of the parties.

20. Contracting With Locally Owned Small Businesses. The Provider shall take affirmative
action to utilize Locally Owned Small Businesses when possible as sources of supplies,
equipment, construction and services.

21. Incorporation Of Whereas Clauses. The foregoing whereas clauses are hereby
incorporated into this Contract and made a part hereof.

22. Waiver Of Proprietary Interest. Notwithstanding anything to the contrary contained
herein or within any other document supplied to the County by the Provider, the Provider
understands and acknowledges that the County is a governmental entity subject to the laws of the
State of Tennessee and that any report, data or other information supplied to the County by the
Provider due to services performed pursuant to this Contract is subject to being disclosed as a
public record in accordance with the laws of the State of Tennessee.

23. Organization Status And Authority.

a. The Provider represents and warrants that it is a corporation, limited liability company,
partnership, or other entity duly organized, validly existing and in good standing under the laws
of the State of Tennessee; it has the power and authority to own its properties and assets and is
duly qualified to carry on its business in every jurisdiction wherein such qualification is
necessary.

b. The execution, delivery and performance of this Contract by the Provider has been duly
authorized by all requisite action and will not violate any provision of law, any order of any court
or other agency of government, the organizational documents of the Provider, any provision of
any indenture, agreement or other instrument to which the Provider is a party, or by which the
Provider’s respective properties or assets are bound, or be in conflict with, result in a breach of,
or constitute (with due notice or lapse of time or both) a default under any such indenture,



agreement or other instrument, or result in the creation or imposition of any lien, charge or
encumbrance of any nature whatsoever upon any of the properties or assets.

24, Warranty. The Provider warrants to the County that all Services shall be performed in
accordance with acceptable standards in the industry applicable to the Services. The Provider
shall correct, at its sole cost and expense, any work reasonably deemed to be unsatisfactory by
the County. The Provider warrants to the County that all Services shall be in strict compliance
with the terms of this Contract, and all applicable governmental laws, rules and regulations.

25. Rights in Data. The County shall become the owner, and the Provider shall be required
to grant to the County, or its successors, a perpetual, non-exclusive, non-transferable, royalty-

free right, in the County's name, to use any deliverables provided by the Provider under this
Contract, regardless of whether they are proprietary to the Provider or to any third parties.

B. INDEMNIFICATION AND INSURANCE REQUIREMENTS

1. Responsibilities For Claims And Liabilities.

a. The Provider shall indemnify, defend, save and hold harmless the County, and its elected
officials, officers, employees, agents, assigns, and instrumentalities from and against any and all
claims, liabilities, losses or damages—including but not limited to Title VII and 42 USC 1983
prohibited acts arising out of or resulting from any conduct; whether actions or omissions;
whether intentional, unintentional, or negligent; whether legal or illegal; or otherwise that occur
in connection with, or in breach of, this Contract or in the performance of the duties hereunder,
whether performed by the Provider, its sub-Providers, agents, employees or assigns. This
indemnification shall survive the termination or conclusion of this Contract.

b. The Provider expressly understands and agrees that any insurance protection required by this
Contract or otherwise provided by the Provider shall in no way limit the responsibility to indemnify,
defend, save and hold harmless the County or its elected officials, officers, employees, agents, assigns,
and instrumentalities as herein provided.

c. The County has no obligation to provide legal counsel or defense to the Provider or its sub-
Providers in the event that a suit, claim, or action of any character is brought by any person not party
to this Contract against the Provider as a result of or relating to obligations under this Contract.

d. Except as expressly provided herein, the County has no obligation for the payment of any
judgment or the settlement of any claims against the Provider as a result of or relating to obligations
under this Contract.

e. The Provider shall immediately notify the County, c/o Shelby County Government, Contracts
Administration, 160 N. Main Street, Suite 550, Memphis, TN 38103, of any claim or suit made or
filed against the Provider or its sub-Providers regarding any matter resulting from or relating to



Provider’s obligations under this Contract and will cooperate, assist and consult with the County in the
defense or investigation thereof.

f.

The Provider shall immediately notify the County, c/o Shelby County Government, Contracts
Administration, 160 N. Main Street, Suite 550, Memphis, TN 38103, of cancellation or changes in
any of the insurance coverage required.

PROFESSIONAL SERVICES/PROVIDER PROJECTS LESS THAN $1,000,000

Minimum Limits of Insurance

Provider, which may include an authorized Subcontractor as designated by the subcontract and
indemnity agreement, shall maintain coverage with limits of no less than:

2.

Insurance Requirements.

a. The Provider shall purchase and maintain, in a company or companies licensed to
do business in the State of Tennessee, such insurance as will protect the County
from claims which may arise out of or result from the Provider’s operations under
the Contract, whether such operations are performed by himself or by any
subcontractors or by anyone directly or indirectly employed by any of them, or by
anyone for whose acts the Provider or subcontractor may be liable.

b. The insurance required shall be written for not less than any limits of liability
specified below or required by law, whichever is greater. The Provider will
maintain throughout the life of this Contract insurance, through insurers rated A-
X or better by A. M. BEST, in the following minimum requirements:

Professional Liability Insurance - coverage with minimum limits of
$1,000,000.00 per occurrence/$3,000,000.00 annual aggregate
indicating if coverage is written on claims-made or occurrence policy
form. Coverage is to include the provider and all its employed or
contracted professionals. Indicate if coverage is on occurrence basis
or claims-made basis.

Commercial General Liability Insurance - $1,000,000 limit per
occurrence bodily injury and property damage/$1,000,000 personal
and advertising injury/$2,000,000 General Aggregate/$2,000,000
Products-Completed Operations Aggregate. Shelby County
Government, its elected officials, appointees, employees and members
of boards, agencies, and commissions shall be named as additional
insureds. The insurance shall include coverage for the following:

i Premises/Operations
ii. Products/Completed Operations
iii.  Contractual



C.

iv.  Independent Contractors
V. Broad Form Property Damage
vi.  Personal Injury and Advertising Liability.

Workers Compensation and Employers’ Liability Insurance -
Including coverage for sole proprietors, partners, and officers,
regardless of requirement by Tennessee State Statute. Policy is to be
specifically endorsed to include these individuals for coverage.
Employers Liability is $1,000,000 per accident. Contractor/provider
waives its right of subrogation against Shelby County for any and all
workers’ compensation claims.

Business Automobile Liability Insurance — minimum $1,000,000
single limit each accident for property damage and bodily injury.
Coverage is to be provided on all Owned/Leased Autos, Non-Owned
Autos and Hired Autos.

If insurance requirements are fulfilled by an authorized Subcontractor, memorandum of

agreement and contract shall state the Subcontractor will provide required coverage and name
Provider and Shelby County as additional insureds.

d.

All policies will provide for 30 days written notice to Shelby County of cancellation of

coverage provided. Ten (10) days notice applicable to non-payment of premium. If the insurer
is not required by the policy terms and conditions to provide written notice of cancellation to
Shelby County, the Provider/Contractor will provide immediate notice to Shelby County.

c.

All insurance policies maintained by the Contractor shall provide that insurance as

applying to Shelby County shall be primary and non-contributing irrespective of such insurance
or self-insurance as Shelby County may maintain in its own name and on its own behalf.

f.

Provider shall provide County with a current copy of the Certificate of Insurance at the

time of contracting and shall maintain said insurance during the entire Contract period as well as
provide renewal copies on each anniversary date. The certificate holder is to read:

g.

Shelby County Government
Purchasing Department

160 N. Main, Suite 550
Memphis, TN 38103

Upon termination or cancellation of any claims-made insurance currently in effect under

this Contract, the CONTRACTOR shall purchase an extended reporting endorsement and furnish
evidence of same to the County.

C.

Right to Monitor and Audit



Access To Records. During all phases of the work and services to be provided hereunder the
Contractor agrees to permit duly authorized agents and employees of the County, to enter the
Contractor's offices for the purpose of inspections, reviews and audits during normal working
hours. Reviews may also be accomplished at meetings that are arranged at mutually agreeable
times and places. The Contractor will maintain all books, documents, papers, accounting
records, and other evidence pertaining to the fee paid under this Contract and make such
materials available at their offices at all reasonable times during the period of this Contract and
for three (3) years from the date of payment under this Contract for inspection by the County or
by any other governmental entity or agency participating in the funding of this Contract, or any
authorized agents thereof; copies of said records to be furnished if requested.




