PROPOSAL CONTRACT

FOR THE CONSTRUCTION OF
Contract No.

PIN: 105525.44

County: Shelby

Federal Project No.: STP-EN-9409(161)

State Project No.: 79LPLM-F3-053

Local Agency Reference No.: SBI-000305A

Description Of Project: STREETSCAPE IMPROVEMENTS —
INTERSECTION OF BROOKS ROAD AND ELVIS PRESLEY
BOULEVARD

Project Length: N/A

Completion Time: 90 days from contractor receiving NTP from Shelby
County

City,
St.:

Surety:




Roads, Bridges & Engineering Section
6449 Haley Road
Memphis, Tennessee 38134
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INSTRUCTIONS TO BIDDERS
BIDS TO BE RECEIVED
April 30, 2015
Sealed bids for the construction of the following projects will be received by the
SHELBY COUNTY, at the office of the Administrator of Purchasing, located at, 160 North

Main Street, 9" Floor, Memphis, Tennessee until 2:30 PM, April 30, 2015 and will be
opened publicly at that time. The reading of the bids will begin at 2:30 PM.

The proposed construction shail be performed in accordance with the most current
version of the Standard Specifications for Road and Bridge Construction of the Tennessee
Department of Transportation, and the Standard Roadway and Structures Drawings of the
Tennessee Department of Transportation which are incorporated herein by reference and made
a part hereof. In addition, only the Special Provisions contained within the applicable Contract
Proposal will be considered binding. Any reference to any Special Provision not contained
within the applicable Contract Proposal shall be disregarded. All questions related to the
Contract Proposal, Plans, Specifications or Special Provisions shall be directed to Nelson
Fowler, Manager A, Shelby County Government, 160 North Main Street, 9™ Floor, Memphis,
Tennessee, (901) 222-2250. Information received from other offices of the COUNTY strictly

advisory.

IMPORTANT NOTICE TQ BIDDERS:
Prospective bidders should read the following instructions carefully before submitting
their bids. Special attention is called to the regulations of the COUNTY that total bids, rather
than unit prices, will be read. Proposals shall be rejected as being irregular if they fail to contain

a unit price for each item listed. Extensions of the various items must be sub-totaled, carried
forward, and shown as a grand totai following the last proposal item. Al entries must be in ink.

After a bidder has deposited a proposal with the COUNTY, he can withdraw it only on
written request in accordance with Subsection 102.07 of the Tennessee Department of
Transportation Standard Specifications.

Totals read at the opening of the bids are not guaranteed to be correct and no final
award of the contract will be made until bids and extensions have been checked and re-

checked.

On all projects which are financed in whole or in part by funds received through Federal
agencies and/or the Tennessee Department of Transportation, the awarding of contracts by the
COUNTY will be subject to approval by the Tennessee Department of Transportation. The
COUNTY reserves the right to reject any bid proposal which is not acceptabie to the parties as
listed, although such bid proposal would otherwise qualify as the lowest and best bid under the
Tennessee Department of Transportation Standard Specifications.
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The COUNTY reserves the right to reject any or all Proposals, to waive technicalities or to
advertise for new Proposals, if in the judgment of the awarding authority, the best interest of the
COUNTY will be promoted thereby.

The COUNTY reserves the right to cancel the award of any Contract, at any time prior to
execution of said Contract by all parties without any liability against the COUNTY.

The awarding of the contract or rejection of all proposais will be made within 30 days
after the formal opening of the proposals. Upon award, a detailed letter of instructions will be
forwarded along with appropriate documents to the low bidder.

The COUNTY hereby notifies all bidders, that it will affirmatively insure that in any
contract entered into pursuant to this advertisement, disadvantaged business enterprises will be
afforded full opportunity to submit bids in response to this invitation and will not be discriminated
against on the basis of age, race, color, religion, national origin, sex or disability in consideration
for an award.

The COUNTY is an equai opportunity affirmative action employer, drug-free, with
policies of nondiscrimination on the basis of race, sex, religion, color, national or ethnic origin,
age, disability, or military service.

PREQUALIFICATION OF BIDDERS;

Each prospective bidder and subcontractor will be required to file a document entitled
‘Prequalification Questionnaire.” The foregoing shall be filed on a form provided by the
Tennessee Department of Transportation. The form must be filled out completely, and the truth
and accuracy of the information provided must be certified by a sworn affidavit signed by an
officer, partner, owner or other authorized representative of the applicant who has authority to
sign contracts or other legal documents on behalf of the applicant. A prospective bidder must
be prequalified by and in good standing with the Tennessee Department of Transportation prior
to the issuance of a proposal form. A prospective subcontractor must be prequalified by and in
good standing with the Tennessee Department of Transportation prior to being approved as a
subcontractor. Each prospective bidder or subcontractor shall notify the Tennessee Department
of Transportation if there is any subsequent change in the name, organization or contact
information provided.

Prospective bidders’ “Pregualification Questionnaire” shall be filed with the Tennessee
Department of Transportation at least fourteen (14) days prior to the date of opening bids on
any letting in which the applicant intends to submit a bid to the COUNTY, or at least fourteen
(14) days prior to the date on which the applicant requests approval as a subcontractor under a
contract awarded by the COUNTY. Bidders intending to submit proposals consistently shall
complete and submit the prequalification application annually; however, this document may be
changed during such period upon submission of additional favorable reports or upon receipt by
the Tennessee Department of Transportation of substantiated evidence of unsatisfactory
performance. The Tennessee Department of Transportation reserves the right to request
additional information and documentation to clarify and/or verify any information submitted in an
applicant’s prequalification application.

The prequalification form can be found at the web address
http://www.tdot.state.tn.us/construction
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A proposal to be used for non-bidding purposes may be issued to any interested party
regardless of prequalification.

EROPOQSAL BOND

Each proposal must be accompanied by a bidder's bond, or Cashier's Check, or
Certified Check made payable to the COUNTY in an amount equaling not less than five percent
{5%) of the amount bid. In the case of optional items in the proposals, the amount of the
bidder's bond or check must be in an amount equaling not less than five percent (5%) of the
total amount of the bid based on the high option.

if the bidder's bond is offered as guaranty, the bond must be on the form furnished by
the COUNTY and made by a surety company, qualified and authorized to transact business in
the State of Tennessee and must be acceptable to the COUNTY.

If a check is offered as guaranty, the check of the successful bidder will be cashable at
the discretion of the COUNTY, pending the satisfactory execution and acceptance of the

contract and the contract bond.

ISSUANCE OF BIDDING DOCUMENTS

The bidding documents are located on the COUNTY website at www.shelbycountytn.gov.
Click the link “Department” at the top, then P for the Purchasing Department, then click on the link
‘Bids.” Bidders are required to downioad the information for submittal.

Tennessee Department of Transportation Standard Drawing Books will be furnished by
the Tennessee Department of Transportation at $100.00 per book plus 9.25% sales tax, for in-
state delivery. Tennessee Department of Transportation Standard Specifications for Road and
Bridge Construction, dated January 1, 2015, will be furnished by the Tennessee Department of
Transportation at $12.00 per book plus 9.25% sales tax, for in-state delivery. There will be a
minimum charge of $2.00 on any purchase. All documents will be furnished without refund and

transmitted at your risk.

Requests for joint venture proposals may be made in person or by telephone. However,
the proposal for said joint venture will not be issued until the request in writing, as set forth

above, is received by the COUNTY.
REJECTION OF PROPQSALS

Proposals will be rejected as irregular if prior to the formal opening of the Proposal all of
the following documents have not been signed: (1) the bidder shall sign by written signature
the Proposal form, (2) the bidder shall sign by written signature the Proposal Certification form,
(3) the bidder shall sign by written signature the Proposal Bond form or the Proposal Guarantee,
whichever is applicable, (4) the Agent or Attorney-in-Fact representing a Surety Company shall
sign by written signature the Proposal Bond, if applicable. In addition, Proposais wili be rejected
if any of the above signatures are a reproduced copy, such as, but not limited to a photostatic
copy or a facsimile transmission. An original, dated and valid Power of Attorney for the
Attomey-in-Fact must accompany the Proposal and the Contract. The accompanying Power of
Attorney must be dated, and the date must be the exact same date as the date on the Proposal
Bond. The Proposal and the Proposal Bond, including the attached Power of Attorney, shall be
valid and binding for 60 days subsequent to the date of opening bids.
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Proposals shall be completed on the forms as issued. Please review a part of
Subsection 102.02 of the Tennessee Department of Transportation Standard Specifications
stating: “Ali of the documents that are bound therein are part of the Proposal and shall not be
detached.” Proposals shall not be taken apart. Proposals taken apart may be subject to
rejection. Also, please review a part of Subsection 102.09 of the Tennessee Department of
Transportation Standard Specifications stating: “Proposals will be rejected as being irregular if
they are not prepared on the prescribed forms; if they show any omissions, alterations of form,
additions, or conditions not called for, unauthorized alternate bids, or irregularities of any kind;
or if they fail to contain a unit price for each item listed.” Proposals shall be completed on the
forms as issued. Photostatic or facsimile copies of Proposal sheets may not be attached to the
Proposal. Proposals containing forms not issued by the COUNTY may be subject to rejection.

ARDENDA

Addenda to the Proposal will be acknowiedged by all bidders. Failure to acknowledge
receipt of Addendum Letters is grounds for rejection.

RETAINAGE

Effective for ail contracts, the COUNTY will not hold retainage. In addition, the
Contractor will not be able to hold retainage from the subcontractor.

SUBCONTRACTS

Your special attention is called to Section 105 - Controi of Work, and Section 108 -
Prosecution and Progress of the Tennessee Department of Transportation Standard
Specifications, concerning duties of the contractor and subletting of contracts.

CHANGED CONDITIONS

Your special attention is called to Section 104.02 of the Tennessee Department of
Transportation Standard Specifications, conceming changed conditions on this contract.

COUNTY Officer

The following information applies to Federai-Aid construction projects:

NOTICE TO ALL BIDDERS
To report bid rigging activities call:
1-800-424-9071
The U.S. Department of Transportation (DOT) operates the above toli-free “hotline”

Monday through Friday, 8:00 a.m. to 5:00 p.m. eastern time. Anyone with knowledge of
possible bid rigging, bidder collusion, or other fraudulent activities should use the

"hotline"” to report such activities.
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The "hotline” is part of the DOT's continuing effort to identify and investigate
highway construction contract fraud and abuse and is operated under the direction of
the DOT Inspector General. All information will be treated confidentially and caller
anonymity will be respected.
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Shelby County

Tennessee Mark H. Luttrell, Jr., Mayor

SEALED BID
Shelby County Government

Purchasing Department

160 N. Main, Suite 900
Memphis, TN 38103

Issued: April 2, 2015
Due: April 30, 20135 at 2:30 PM (Central Standard Time)

SEALED BID # 1-600305A

STREETSCAPE IMPROVEMENTS
INTERSECTION OF
BROOKS ROAD AND ELVIS PRESLEY BOULEVARD

Shelby County Government is soliciting proposals for the provision of Construction Services to
provide streetscape improvements at the intersection of Brooks Road and Elvis Presley
Boulevard. The sealed bid is located on the County’s website at www.shelbycountytn.gov and
click the link “Department” at the top, then P for the Purchasing Department, then click on the
link “Bids.” Bidders are required to download the information for submittal.

A voluntary pre-bid conference will be held April 16, 2015 at 9:00 a.m. at the office of the
Shelby County Roads, Bridges, and Engineering, Conference Room, 6449 Haley Road,
Memphis, Tennessee 38134.




A _public bid opening will be held April 30, 2015 at 2:30 p.m. in the office of the
Administrator of Purchasing, located at, Vasco A. Smith Jr. Administration Building, 160

North Main Street. Suite 900, Memphis, Tennessee 38103,

Project completion date is 90 days from contractor receiving NTP from Shelby County.

The bid, as submitted, should include all estimated cost related to the services requested in this
SEALED BID. If selected, you will contract with Shelby County Government pending
completion of all requirements contained herein. Respondents requesting additional information
or clarification are to contact, Nelson Fowler at nelson.fowler@shelbycountytn. gov.

Proposals must be received in the office of the Administrator of Purchasing no later than 2:30
pm. . April 30, 2015 at 2:30 p.m, Proposals should be addressed to:

Nelson Fowler, Manager A
Shelby County Government
160 N. Main, Rm. 900
Memphis, TN 38103

The package containing an original (clearly identified as original) and four (4) copies must be
sealed and marked with the Bidders name and “CONFIDENTIAL, “STREETSCAPE
IMPROVEMENTS, INTERSECTION OF BROOKS ROAD AND ELVIS PRESLEY
BOULEVARD, SEALED BID # 1-000305 noted on the outside.

THE LABEL, WHICH IS ATTACHED TO THE BID NOTIFICATION LETTER SHALL
BE COMPLETELY FILLED OUT AND ATTACHED TO THE BID SUBMISSION
ENVELOPE. YOU MUST DISPLAY YOUR CURRENT E.O.C. ELIGIBILITY NUMBER
ON THE OUTSIDE OF YOUR ENVELOPE. UNLESS THE LABEL IS COMPLETELY
FILLED OUT AND YOUR CURRENT CERTIFICATION NUMBER OR ELIGIBILITY
NUMBER IS NOTED THEREON, YOUR BID WILL BE RETURNED TO YOQU
UNOPENED. SHOULD YOUR LABEL BE LOST OR MISPLACED, PLEASE NOTE
THE APPROPRIATE INFORMATION IN THE LOWER LEFT-HAND CORNER OF

YOUR ENVELOPE.

Sincerely,

Nelson Fowler, Manager A
Purchasing Department, Shelby County Government




SECTION A

SHELBY COUNTY GOVERNMENT

ENGINEERING DEPARTMENT

SEALED BID DOCUMENTS




L INTRODUCTION

Shelby County Government (the “County™), is seeking proposals from interested and qualified tirms
for streetscape improvements at the intersection of Brooks Road and Elvis Presley Boulevard.

This Sealed Bid is being released to invite interested and qualified firms to prepare and submit
proposals in accordance with instructions provided where the successful candidate will be selected
and invited to enter into a contractual relationship with Shelby County for the Services outlined in
this Sealed Bid document.

IL MINIMUM PROPOSER REQUIREMENTS

All bidders must:

1. Apply for an Equal Opportunity Compliance (EQC) certification number through our EOC
Administration prior to submitting your response.

2. Meet all other requirements for the Services in accordance with the provisions of this Sealed
Bid.

3. Submit a Bid Bond in the amount of 5% of their bid. This bond must be submitted with
your bid.

4. Be able to submit a performance/labor material bond separate bonds each in the amount of
100% of the amount of the contract.

5. Be able to secure all appropriate licenses and certifications required in the State of
Tennessee to perform the Services before award of the contract.

6. Submit a written statement of compliance to Title V1 before award of the contract. Please
see item “H” for Title VI.

7. Adhere to State of Tennessee Public Chapter No. 436, know as the “Tennessee Lawful
Employment Act (effective date of 1/1/2012). Independent contractors (sole proprietors)
must include proof and documentation of employment eligibility with the proposal.

8. Be TDOT Pre-Qualified.

Please Note: As a part of doing business with Shelby County, each individual, company or
organization is required to apply for a vendor number and an “Equal Opportunity Compliance”
certification number, The successful bidder must obtain_these numbers prior to executing th
contract with Shelby County. '

You can access the online application to receive the numbers indicated above at
www.shelbycountytm.gov and click the link “Department” at the top, then P for Purchasing
Department, then click on the link “Conducting business with Shelby County”. Please download
the application instructions and read thoroughly prior to accessing the application.




III. CORRESPONDENCE

All correspondence, proposals, and questions concerning the Sealed Bid are to be submitted
to:

Nelson Fowler, Manager A
Shelby County Gevernment
160 N. Main St. 9™ Floor
Memphis, TN 38103
(901) 222-2250

Respondents requesting additional information or clarification are to contact Nelson Fowler in
writing at nelson.fowler@shelbycountvtn.gov or at the address listed above. Questions should
reference the section of the SEALED BID to which the question pertains and all contact information
for the person submitting the questions. JN ORDER TO PREVENT AN UNFAIR ADVANTAGE
TO ANY RESPONDENT, VERBAL QUESTIONS WILL NOT BE ANSWERED. The deadline
for submitting questions will be April 23, 2015 @ 12:00 p.m.

Note: All written questions submitted by the deadline indicated above will be answered and
posted on the County’s website at www, shelbycountytn.gov within forty eight (48) hours
of the above cut-off date.

These guidelines for communication have been established to ensure a Jair and equitable process

Jor all respondents. Please be aware that contact with any other personnel (other than the person
clearly identified in this document) within Shelby County or its benefit administrators regarding
this Sealed Bid may disqualify your company from further consideration.

Respondents requesting additional information or clarification are to contact Mr. Nelson Fowler
in writing at nelson.fowler@shelbycountytn.gov or at the address listed above. Questions should
reference the section of the Sealed Bid to which the question pertains and all contact information
Jor the person submitting the questions.

The vendor number is obtained through the Purchasing Department and the EOC certification is
obtained through the Shelby County EOC Administration.

If you have any questions regarding the vendor number, please call the Purchasing Department
@ 901-222-2250 or download the Bidder’s List Application & W-9 Jorm at
wiww.shelbycountytn.gov and click the link “Department” at the top, then P for the Purchasing
Department, then click on the link “Conducting business with Shelby County” and then select,”

Vendor Registration.”

If you have any questions regarding the EOC qualification, please call 901-222-1100).




IV.  PROPOSAL SUBMISSION DEADLINE

All proposals must be received at the address listed above no later than April 30, 2015 @ 2:30 PM.
(CST). Facsimile or electronically transmitted proposals will not be accepted since they do not
contain original signatures. Postmarks will not be accepted in lieu of actual receipt. Late or
incomplete proposals may not be opened and considered. Under no circumstances, regardless of
weather conditions, transportation delays, or any other circumstance, will extend this deadline.

V. PROPOSAL TIMELINE

Shelby County reserves the right to modify this timeline at any time. If the due date for proposals is
changed, all prospective Bidders shall be notified.

Sealed Bid Released April 2, 2015

Pre-Bid Conference April 16, 2015 at 9:00 a.m.
Deadline for Questions April 23, 2015 at 12:00 p.m.
Proposal Due Date April 30, 2015 at 2:30 p.m,
Notification of Award June 2015

The County may reproduce any of the Bidders proposal and supporting documents for internal use
or for any other purpose required by law.

V. PROPOSAL CONDITIONS
A, Contingencies

This Sealed Bid does not commit the County to award a contract. The County reserves the
right to accept or reject any or all proposals if the County determines it is in the best interest
of the County to do so. The County will notify all Bidders, in writing, if the County rejects
all proposals.

B. Modifications

The County reserves the right to issue addenda or amendments to this Sealed Bid.

C. Proposal Submission

To be considered, all proposals must be submitted in the manner set forth in this Sealed Bid.
It is the Bidders responsibility to ensure that its proposals arrive on or before the specified
time.

D. Incurred Costs

This Sealed Bid does not commit the County to pay any costs incurred in the preparation of
a proposal in response to this Sealed Bid and Bidders agree that all costs incurred in
developing this Sealed Bid are the Bidders responsibility.




E. Final Authority

The final authority to award a contract rests solely with the Shelby County Purchasing
Department.

F, Proposal Validity

Proposals submitted hereunder will be firm for one hundred twenty (120) calendar days
from the due date unless otherwise qualified.

G. Disclosure of Proposal Contents

Proposer understands and acknowledges that the County is a governmental entity subject to
the laws of the State of Tennessce and that any reports, data or other information supplied to
the County is subject to being disclosed as a public record in accordance with the laws of the
State of Tennessee. All proposals and other materials submitted become the property of

Shelby County Government.
H.  Non-discrimination and Title V1

The contractor hereby agrees, warrants, and assures compliance with the provisions of Title
VI and VII of the Civil Rights Act of 1964 and all other federal statutory laws which provide
in whole or in part that no person shall be excluded from participation or be denied benefits
of or be otherwise subjected to discrimination in the performance of this Contract or in the
employment practices of the contractor on the grounds of handicap and/or disability, age,
race, color, religion, sex, national origin, or any other classification protected by federal,
Tennessee State Constitutional or statutory law. The contractor shall upon request show
proof of such non-discrimination and shall post in conspicuous places available to all
employees and applicants notices of non-discrimination.

Any recipient entity shall be subject to the requirements of Title VI of the Civil Rights Act
of 1964, 42 U.S.C. 2000d et seq., and regulations promulgated pursuant thereto. It shall
develop a Title VI implementation plan with participation by protected beneficiaries as may
be required by such law or regulations. To the extent applicable, such plan shall include
Title VI implementation plans sub-recipients of federal funds through the entity. The
contractor shall produce the plan upon request of Shelby County Government. Failure to
provide same shall constitute a material breach of contract.




L DRUG-FREE WORKPLACE AFFIDAVIT

STATE OF

COUNTY OF

The undersigned, principal officer of , an employer of five
(5) or more employees contracting with County government to provide

construction services, here states under oath as follows:

1. The undersigned is a principal officer of
(hereinafter referred to as the “Company™), and is duly authorized 1o execute this Affidavit on

behalf of the Company.

2. The Company submits this Affidavit pursuant to T.C.A. § 50-9-113, which requires each
employer with no less than five (5) employees receiving pay who contracts with the state or any
local government to provide construction services to submit an affidavit stating that such
employer has a drug-free workplace program that complies with Title 50, Chapter 9, of the
Tennessee Code Annotated.

3. The Company is in compliance with T.C.A. ~ 50-9-113. Further affiant smith not.
Principal Officer

STATE OF

COUNTY OF

Before me personally appeared with whom [ am personally acquainted (or proved to me on
the basis of satisfactory evidence), and who acknowledged that such person executed the
foregoing affidavit for the purposes therein contained. Witness my hand and seal at office this

day of

Notary Public
My commission expires:




J. GRATUITY DISCLOSURE FORM: CODE OF ETHICS
Section 18-59

SHELBY COUNTY GOVERNMENT
GRATUITY DISCLOSURE FORM

INSTRUCTIONS: This form is for all persons receiving any Shelby County Government contract,
subcontract, land use approval or financial grant of money to report any gratuity that has been given,
directly or indirectly, to any elected official, employee or appointee (including their spouses and immediate
Jamily members} who is involved in the decision regarding the contract, land use approval, or financial
grant of money.

1. NAME:

2. DATE OF GRATUITY:

3. NATURE AND PURPOSE OF THE GRATUITY:

4. NAME OF THE OFFICIAL, EMPLOYEE, APPOINTEE, OR FAMILY MEMBER
WHO RECEIVED THE GRATUITY:

5. NAME OF THE PERSON OR ENTITY THAT PROVIDED THE GRATUITY:

6. ADDRESS OF THE PERSON OR ENTITY THAT PROVIDED THE GRATUITY:




DESCRIPTION OF THE GRATUITY:

COST OF THE GRATUITY: (If cost is unknown and not reasonably discernible by the
person giving the gratuity, then the person giving the gratuity shall report a good faith
estimate of the cost of the gratuity.)

AFFIDAVIT:

The information contained in this Gratuity Disclosure Form, and any supporting
documentation or materials referenced herein or submitted herewith, is true and correct to
the best of my knowledge, information and belief and affirm that I have not given, directly
or indirectly, any gratuity to any elected official, employee or appointee (including spouse
and immediate family members) that has not been disclosed and 1 affirm that I have not
violated the provisions of the Shelby County Government Code of Ethics.

Signature Date

Print Name

A copy of your completed form will be placed on the Shelby County Internet Website.




K.

FORMS TO BE SUBMITTED WITH YOUR BID:

DRUG FREE WORKPLACE AFFIDAVIT
PROPOSAL

PROPOSAL CERTIFICATION

PROPOSAL BOND - ALL BIDS MUST BE ACCOMPANIED BY A
BANK CERTIFIED CHECK OF BANK DRAFT, LETTER OF
CREDIT ISSUED BY ANY NATIONAL BANK OR APPROVED BID
BOND FOR NOT LESS THAN 5% (PERCENT) OF THE AMOUNT
OF THE BID. ALL PROPOSAL GUARANTEES SHALL BE MADE
OUT TO THE COUNTY OF SHELBY.

DBE PARTICIPATION —~ CONTRACTORS MUST SUBMIT TDOT
FORM 1247A WITHIN THREE (3) BUSINESS DAYS OF BID
OPENING. THIS FORM SHALL LIST THE FOLLOWING
INFORMATION:
» Al DBE firms being used or being considered for use as part of
the bidder's DBE commitment.
e The type of work items on the contract for which the DBE will
be used.
» The "Amount to DBE" which has been committed to each DBE
firm which will be used on the contract.

FAILURE TO SUBMIT THE REQUIRED FORMS MAY RESULT IN YOUR
BID BEING REJECTED AS BEING IN NON-COMPLIANCE WITH BID
REQUIREMENTS.




VIL

A,

VIIL

GENERAL REQUIREMENTS:

Scope of Work

The County proposes streetscape improvements fo serve as a “gateway” to
Whitehaven at the intersection of Brookes Road and Elvis Presley Boulevard.
Improvements will be limited to the southwest corner of the intersection.

Project Time Frame

The Provider must be prepared to begin immediately upon receipt of a Notice to
Proceed. The work under this contract shall be substantially completed within ninety
(90) calendar days.

Selection Criteria

Contract(s) will be awarded based on the lowest responsive proposals received. The
contents of the proposal of the successful Bidders will become contractual
obligations and failure to accept these obligations in a contractual agreement may
result in cancellation of the award.

Additional Information and References

Any additional information that would be helpful to the County evaluating your
proposal, including a list of current and former clients with a similar profile to

Shelby County should be submitted.

The Contract Documents are intended to be complementary and to describe and
provide for a complete work. Requirements in one of these are as binding as if
occurring in all of them. In case of discrepancy, Supplemental Specifications will
govern over TDOT Standard Specifications; the TDOT Standard Specifications will
govern over the local governmental standard specifications; the Contract Plans will
govern over both Supplemental and Standard Specifications, and Special Provisions
will govern over both Plans and Specifications. In interpreting Plans, calculated
dimensions will govern over scaled dimensions. Contract Plans, typical cross
sections and approved working drawings will govern over Standard Drawings.

AWARD OF CONTRACT:

Bidders are advised that the lowest responsive proposal per set will be awarded the
contract.




IX.

NOTICE TO BIDDERS

Time and Place of Opening Bids:

April 30, 2615 at 2:30 p.m.
Shelby County Government

160 North Main Street, 9™ Floor
Memphis, Tennessee 38103

Receipt of Bids:

Sealed Bid’s for the improvements described herein will be received at THE OFFICE
OF THE SHELBY COUNTY ADMINISTRATOR OF PURCHASING, 9" FLOOR,
SHELBY COUNTY ADMINISTRATION BUILDING, 160 NORTH MAIN,
MEMPHIS, TENNESSEE 38103, until April 30, 2015 @ 2:30 PM.

Description of Work:

The proposed work is officially known as: STREETSCAPE IMPROVEMENTS —
INTERSECTION OF BROOKS ROAD AND ELVIS PRESLEY BOULEVARD

Pre-Bid Meeting:

Bidders are encouraged to attend a pre-bid meeting to be held on April 16, 2015 @ 9:00
A.M. at the office of the Shelby County Road, Bridges, and Engineering Conference
Room, 6449 Haley Road, Memphis, Tennessee 38134,

Instruction to Bidders:

(a) The SEALED BID MUST BE DOWNLOADED FROM THE SHELBY COUNTY
GOVERNMENT WEBSITE at www.shelbycountytn.gov and click the link
“Department” at the top, then P for the Purchasing Department, then click on the link
“Bids.”

(b) All bids must be accompanied by a bank cashier’s check or bank draft, letter of credit
issued by any national bank or certificate of deposit therein, duly assigned, or
certified check or approved bid bond for not less than five (5) percent of the amount
of the bid. All proposal guarantees shall be made out to the COUNTY OF SHELBY.

(¢} Prime Contractors will not be required to have a license to bid; however, prior to
recommending award of the Contract, The local government will confirm that the
lowest responsible bidder is licensed. The Contractor will be considered for award
for twenty-one (21) days after the letting date (bid submittal). If the Contractor does
not have a license, on or before 21 days, the Contractor will be considered non-
responsive, and the next lowest responsible bidder will be considered for award.
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EOC Requirements:

As a condition precedent to bidding, bidders shall have applied for an “Equal
Opportunity Compliance Eligibility Number”. To receive an E.Q.C. Ehgibility
Number, specific information must be received by the E.O.C. Department at least 48
hours prior to the bid opening. To verify your E.O.C. Number or to receive
information for obtaining a number, contact the E.Q.C. Department, 222-1100.

Rejection of Bids:

The COUNTY OF SHELBY reserves the right to reject any and all proposals and  to
waive technicalities in any proposal.

BY ORDER OF: CLIFTON DAVIS

PURCHASING ADMINISTRATOR
SHELBY COUNTY GOVERNMENT

, 2015

-1 -




SECTION B

SHELBY COUNTY GOVERNMENT

ENGINEERING DEPARTMENT

PROPOSAL




PROPOSAL

By submitting this Proposal, the undersigned bidder represents that it has carefully examined the site of
the work described herein, has become familiar with local conditions and the character and extent of the
work; has carefully examined the Plans, the most current version of the Standard Specifications for Road and
Bridge Construction and the Standard Roadway and Structures Drawings adopted by the State of Tennessee,
Department of Transportation, with subsequent revisions which are acknowledged to be a part of this
Proposal, the Special Provisions, the Proposal Form, the Form of Contract, and the Form of Contract
Payment and Performance Bond; and thoroughly understands their stipulations, requirements, and

provisions,

The undersigned bidder has determined the quality and quantity of materials required; has investigated
the location and determined the sources of supply of the materials required; has investigated labor conditions:
and, has arranged for the continuous prosecution of the work herein described.

By submitting this Proposal, the undersigned bidder agrees to provide all necessary equipment, tools,
labor, incidentals, and other means of construction, to do all the work, and furnish all the materials of the
specified requirements which are necessary to complete the work in accordance with the Plans, and the
Specifications, and agrees to accept as payment in full the unit prices for the various items described in the
Specifications that are set forth in this Proposal. The bidder understands that the quantities of work specified
are approximate only and are subject to increase or decrease and that any such increase or decrease will not
affect the unit prices set forth in this Proposal. Compensation for “extra work™ which may be required by
SHELBY COUNTY in connection with the construction and completion of the work but which was not
reflected in the Plans and Specifications at the time of bidding, will be made in the following manner; work
for which there is a unit price set forth in this Proposal will be compensated at that unit price: work for which
there is no unit price set forth in this Proposal will be compensated in accordance with the applicable
Tennessee Department of Transportation Standard Specifications.

By submiitting this Proposal, the undersigned bidder hereby agrees to be bound by the award of the
Contract and, if awarded the Contract on this Proposal, to execute the required Contract and the required
Contract Payment and Performance Bond within ten (14) days after receipt of notice of the award. The
undersigned bidder submits herewith the required Proposal guaranty in an amount of not less than five
percent (5%) of the total amount of the Proposal offered and agrees and consents that the Proposal guaranty
shall immediately be at the disposal of SHELBY COUNTY, not as a penalty, but as an agreed liquidated
damage if the required Contract and Contract Payment and Performance Bond are not executed within ten
{14) days from receipt of the notice of award.

TO THE SHELBY COUNTY ADMINISTRATOR OF PURCHASING, SHELBY COUNTY,
TENNESSEE.

1. Name of Bidder:

Business Address;

Federal I.D. Number

Phone Number:
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ESTIMATED ROADWAY QUANTITIES
ITEM | FOOTNOTE | ITEM NO. DESCRIPTION UNIT | TOTAL|  UNIT PRICE AMOUNT

1 20301 |ROAD AND DRAINAGE EXCAVATION (UNCLASSIFIED) cy 50

2 20304 [PLACING AND SPREADING TOPSOIL oy 5

3 1 208-08.03 |TEMPORARY SILT FENCE (WITHOLT BACKING) LF 60

4 1 209-09.43 |CURE INLET PROTECTION (TYPE 4) EA 1

5 303-1001 |MINERAL AGGREGATE (SIZE 57) TON 45

6 502:0204 |STRUCTURAL STEEL (NO. 4) LB 800

7 602-02.05 {STRUCTURAL STEEL (NO. 5} LB 1850

8 602-02.07 |STRUCTURAL STEEL (NO. 7} LB 300

9 2 604-0307 [CLASS A CONCRETE (SIGN WALLS, SLABS AND FOOTINGS} oy 35

10 3 B04-04.20 JPAINTING CONCRETE SURFACES sE 820
11 4 7140165 |EXTERIOR LIGHTING COMPLETE (WALL AND S1GN LIGHTING) s 1

12 71761 |MOBILIZATION LS 1

13 730-05.01 [ELECTRICAL SERVICE CONNECTION EA 1

14 730-12.01 {1" PVC PIPE LF 10

15 80103  |WATER (SEEDING & SODDING) MG 1

16 801-06.10 [SHREDDED HARCWOOD MULCH (LANDSCAPE} oy 2

17 §02-01.10 [TREES (EQUISETUM) (HORSETAIL) {1 GAL) EA 44

18 802-01.11 {TREES {LAGERSTROEMIA INDICA "TUSCARORA™) {CRAPE MYRTLE} (6-8') EA 8

18 803-01  |SODDING (NEW SOD) sy 70
20 5 969-95 02 [THREE-DIMENSIONAL STAINLESS STEEL LETTERS (15 - 20" H} LS 1

21 6 939-99.02 [ALUMINUM LETTERING (5 - 7 H) LS 1

22 7 995-99.04 |CMU WALL Ls 1

ROADWAY ITEMS TOTAL:

BiD FORM ROADWAY FOOTNOTES:
» ITEM NUMBERS REFERENCE TENNESSEE DEPARTMENT OF TRANSPORTATION QUANTITIES
H SEE SUBSECTION 20907 OF THE STANDARD SPECIFICATIONSFOR MAINTENANCE REPLACEMENT
2 INCLUDES ALL MATERIALS REQUIRED FOR INSTALLING CONCRETE WALLS, SLABS AND FOOTING. INCLUDES EXPANSION JOINTS,

3 INCLUDES ALL LABOR AND MATERIALS REQUIRED FOR PAINTING CONCRETE WALLS, SLABS, AND EXPOSED FOOTING WITH THREE COATS OF EXTERIOR PAINT.

4 INCLUDES ALL LABOR AND MATERIALS REQUIRED FOR INSTALLATION QF A FULLY FUNCTIONAL EXTERNAL LIGHTING SYSTEM AS DETAK £ IN THE PLANS.
NO ADDITIONAL PAYMENT WILL BE MADE FOR CONDUIT, WIRE, METERS, CLAMPS, ETC.

5 INCLUBES ALL LABOR AND MATERIALS REQUIRED FOR INSTALLATION OF SIGNAGE LETTERING "WELCOME TO WHITEHAVEN.” SEE INSET 1. DETAIL 4, SHEET 5.

6 INCLUDES ALL LABOR AND MATERIALS REGUIRED FOR INSTALLATION OF SIGNAGE LETTERING "EST, 1870 SEE DETARL 2, SHEET 5,

INCLUDES ALL LABOR AND MATERIALS REQUIRED FOR INSTALLATION OF CMU WALL, INCLUDING BLOCK, MORTAR. HORIZONTAL REINFORCEMENT, JOINT SEALANT,
AND CONTROL JOINT FILLER.

BID FORM PAGE 1 OF 1




IFAN INDIVIDUAL:
SGNATUREOF BIDDER, _
BUSINESS ADDRESS

IFA CO-PARTNERSHIP:
FRM NAME

BY:

BUSINESSADDRESS

NAMEAND ADDRESS
OF ALL MBEMBERS OF
ARM

IF A CORPORATION:

CORPORATENAME
SGNED BY:
President
BUSINESSADDRESS
{Corporate Seal)
NAME OF OFFICERS
Fresdent
Secretary
Treasurer
ATTEST:
Secretary

B-3




PROPOSAL CERTIFICATION

The undersigned, being first duly sworn, certifies on behalf of the bidder that it has not,
either directly or indirectly, entered into any agreement, participated in any collusion, or otherwise
taken any action in restraint of free competitive bidding in connection with this Proposal or
Contract. This is an official document that is required or authorized by law t be made under oath
and is presented in an official proceeding. A person who makes a false statement in this
certification is subject to the penalties of perjury.

The undersigned further certifies that said bidder is not under the control of any person,
firm, partnership, or corporation, which has or exercises any control of any other person, firm,
partnership, or corporation, which is submitting a bid on this Contract.

Sworn to and subscribed before me

Bidder (1)
this day of .
By:
Printed Name and Title Notary Public
My commission expires
{Seal)
_ Sworn to and subscribed before me
Bidder (2)
this _ day of .
By:
Printed Name and Title Notary Public
My commission expires .
{Seal)

*NOTE: The signature and information for Bidder (2} is to be provided when there is a joint venture.




SHELBY COUNTY
PROPOSAL BOND

CONTRACT NO.

Principal:

Print Name of Principal

Surety:

Print Name of Surety

KNOW ALL MEN BY THESE PRESENTS, that we, the Principal and Surety above
named, are held and firmly bound unto SHELBY COUNTY in the full and just sum of five percent
(5%) of the total amount bid by the Principal for the project stated above, for the payment of which
sum well and truly to be made, we bind ourselves, our heirs, executors, administrators, and
successors, jointly and severally, firmly by these presents.

NOW, THEREFORE, the condition of this obligation is: the Principal shall not withdraw
its bid within sixty (60) days after the opening of the bids, or within such other time period as may
be provided in the Proposal, and if SHELBY COUNTY shall award a Contract to the Principal, the
Principal shall, within ten (10) days after written notice of the award is received by him, fully
execute a Contract on the basis of the terms, conditions and unit prices set forth in his Proposal or
bid and provide bonds with good and sufficient surety, as required for the faithful performance of
the Contract and for the protection of all persons supplying labor, material, and equipment for the
prosecution of the work. In the event the Principal withdraws its bid after bids are opened, or after
award of the Contract has been made fails to execute such the Contract and/or such additional
documents as may be required and to provide the required bonds within the time period specified
above, then the amount of the Proposal Bond shall be immediately paid to SHELBY COUNTY,
not as a penalty, but as agreed upon liquidated damages.

IN WITNESS WHEREOF, the Principal has caused these presents to be signed by a duly
authorized official and the Surety has caused these presents to be duly signed and sealed by an
authorized agent or attorney-in-fact.

Principal (1) Surety (1)

General Agent or Attorney-in-Fact

Print Name and Title Date

(Seal)




Principal (2) Surety (2)
By: By:

General Agent or Attorney-in-Fact

Print Name and Title Date

{Seal)
Date

*NOTE: The signature and information for Principal (2) and Suarety (2) is to be provided when there is a joint
venture.
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SHELBY COUNTY
PROPOSAL GUARANTEE

CONTRACT NO.

Bidder:

Print Name of Bidder

KNOW ALL MEN BY THESE PRESENTS, that the above-named Bidder has tendered
the attached cashier’s or certified check in an amount equal to five percent (5%) of the total amount
it bid for the project stated above, payable to SHELBY COUNTY, to be held pending the
fulfillment of the following obligation conditions.

NOW, THEREFORE, the condition of this obligation is: the Bidder shall not withdraw its
bid within sixty (60) days after the opening of the bids, or within such other time period as may be
provided in the Proposal, and if SHELBY COUNTY shall award a Contract to the Bidder, the
Bidder shall, within ten (10) days after it receives written notice of the award, fully execute a
Contract on the basis of the terms, conditions and unit prices set forth in its Proposal or bid and
provide bonds with good and sufficient surety, as required for the faithful performance of the
Contract and for the protection of all persons supplying labor, material, and equipment for the
prosecution of the work. In the event the Bidder withdraws its bid after bids are opened, or after
award of the Contract has been made fails to execute such the Contract and/or such additional
documents as may be required and to provide the required bonds within the time period specitied
above, then SHELBY COUNTY shall cash the attached check and retain the funds, not as a
penalty, but as agreed upon liquidated damages.

IN WITNESS WHEREOF, the Bidder has caused these presents to be signed by a duly
authorized official.

Bidder (1) Bidder (2)*
By: By
Print Name and Title Print Name and Title
Date Date

*NOTE: The signature and information for Bidder (2) is to be provided when there is a joint venture.




CONTRACT

by and between

SHELBY COUNTY GOVERNMENT
and

for

STREETSCAPE IMPROVEMENTS ~ INTERSECTION OF BROOKS ROAD AND ELVIS

PRESLEY BOULEVARD (PIN# 105525.44)

This contract (the “Contract™) entered into this day of , 20135, and
between SHELBY COUNTY GOVERNMENT, hereinafter referred to as “COUNTY” and

, hereinafter referred to as “CONTRACTOR”,

WITNESSETH

WHEREAS, said CONTRACTOR submitted a bid/proposal in accordance with bid specifications,
a copy of which is attached hereto as Exhibit "B" and incorporated herein by reference, of which

said bid was accepted by COUNTY.

In Consideration of the agreements herein contained, to be performed by the parties hereto and of
the payments hereafter agreed to be made, it is mutually agreed by both parties that:

1. The contract between the parties consists of the following “Contract Documents™ all of
which constitute one instrument:

(a)
(b.)
(c)
(d)
(e.)

()
(g)
(h.)
(i)
G
k.)
(L)

The Instruction to Bidders

The Proposal

All conditions and terms of this Contract form

The Contract Payment & Performance Bond and/or Letter of Credit, where applicable
The most current version of the Tennessee Department of Transportation

Standard Specifications for Road and Bridge Construction (herein referred to as
TDOT Standard Specifications)

Supplemental Specifications

Revisions and Additions

Special Provisions

Addenda

The most current version of the TDOT Standard Drawings

The Contract Plans,

The Work Order

(m.) Construction Changes

(n)

Supplemental Agreements

All of the provisions contained in the listed Contract Documents are incorporated herein by
reference with the same force and effect as though set out in full,

2. The Contract Documents are intended to be complementary and to describe and provide for
a complete work. Requirements in one of these are as binding as if occurring in all of them.
In case of discrepancy, Supplemental Specifications will govern over TDOT Standard
Specifications; the TDOT Standard Specifications will govern over the local governmental
standard specifications; the Contract Plans will govern over both Supplemental and
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Standard Specifications, and Special Provisions will govern over the Plans, Specifications,
and Shelby County Special Provisions. In interpreting Plans, calculated dimensions will
govern over scaled dimensions. Contract Plans, typical cross sections and approved working
drawings will govern over Standard Drawings.

The Contractor agrees to furnish all materials, equipment, machinery, tools and labor and to
perform the work required to complete the project in a thorough and workmanlike manner,
to the satisfaction of the appropriate official of the County.

The County agrees to pay to the Contractor such unit prices for the work actually done as
are set out in the accompanying proposal, in the manner provided for in TDOT Standard
Specifications, Supplemental Specifications and applicable Special Provisions.

The Contractor shall, at all times, observe and comply with all applicable federal, state and
local laws, ordinances and regulations and shail indemnify and hold harmless the County
and all of its officers, agents and servants against any claim of liability or assessment of
fines or penalties arising from or based upon the Contractor's and/or its employees’
violations of any such law, ordinance or regulation. The Contractor shall maintain
documentation for all charges against the County under this Contract. The books, records
and documents of the Contractor insofar as they relate to the work performed or money
received under this contract shall be maintained for a period of three (3) full years from the
date of the final payment and shall be subject to audit at any reasonable time and upon
reasonable notice by the County, the State, the Comptroller of the Treasury, the Tennessce
Department of Transportation, or their duly appointed representatives.

The Contractor shall be responsible for any and all injury or damage to persons or to
property arising from the prosecution of the work and due to any act, omission, neglect or
misconduct in its manner or method of prosecuting the work or due to its non-execution of
the work or due to defective work or materials.

The Contractor shall indemnify and hold harmless the COUNTY and all of its officers,
agents and employees from all suits, actions or claims of any character arising from the
Contractor’s acts or omissions in the prosecution of the work, use of unacceptable materials
in constructing the work, infringement of patent, trade mark or copyright, or claims for
Workers™ Compensation. If any such suit, action or claim is filed, the COUNTY may retain
from the monies due to the Contractor under this Contract a lump sum deemed sufficient by
the COUNTY to protect the COUNTY from loss therefrom. Upon resolution of the suit,
action or claim, any remaining retained funds will be released.

Upon execution of this Contract, the Contractor shall be prepared to begin the work to be
performed under the Contract, but will not proceed until it has received official “Notice to
Proceed”™. This official notice will stipulate the date upon which it is expected that the
Contractor will begin his work, and from which date the working days tabulated against its
time limit will begin. All other requirements in regard to the beginning of construction set
forth in the Proposal and Special Provisions will date from the official notice.




IN WITNESS WHEREOF, the parties hereto have set their signatures for the purposes contained
herein, on the day and date first above written.

APPROVED AS TO FORM SHELBY COUNTY GOVERNMENT
AND LEGALITY:

Contract Administrator/ Mark H. Luttrell, Jr., Mayor
Assistant County Attorney

CONTRACTOR

BY:

TITLE:

CORPORATE ACKNOWLEDGMENT

STATE OF

COUNTY OF

Before me, the undersigned Notary Public, in and for the State and County aforesaid,
personally appeared » with whom I am personally acquainted or proved to me
on the basis of satisfactory evidence, and who, upon oath, acknowledged himselffherself to be
president or other officer authorized by appropriate Corporate action and/or Resolution to execute
the preceding instrument of the , the within named bargainor, a corporation, and
that he as such . executed the foregoing instrument for the purpose herein
contained, by signing the name of the corporation by himself/herself as

Witness my hand and official seal at office this day of , 2015.

Notary Public




CONTRACT PAYMENT AND PERFORMANCE BOND

CONTRACT NO.

Be it known that , as
Principal, and s as
Surety(ies), all authorized to do business in the State of Tennessee, hereby bind themselves to
SHELBY COUNTY, and other potential claimants, for all obligations incurred by the Principal
under its contract with SHELBY COUNTY, for the construction of the above identified contract;

in the full contract amount of

($ ).

The obligations of the Principal and Surety(ies) under these payment and performance bonds
shall continue in full force and effect until all materials, equipment and labor have been provided
AND all requirements contained in the contract, plans and specifications have been completed in a
timely, thorough and workmanlike manner. The parties agree that these bonds are statutory in
nature and are governed by the provisions contained in Title 12, chapter 4 and Title 54, chapter 5 of
the Tennessee Code Annotated relating to bonds required of contractors and that those provisions
constitute a part of this bond.

By this instrument, the Principal and Surety(ies) specifically bind themselves, their heirs,
successors, and assigns, in sofido, under the following bonds:

Payment Bond. To SHELBY COUNTY and all “Claimants,” as contemplated by T.C.A. Title 54,
chapter 5, in the full contract amount of

% ), in

order to secure the payment in full of all timely claims under the project.

Performance Bond. To SHELBY COUNTY in the full contract amount of

(3 ),
in order to secure the full and faithful performance and timely completion of the project according
to its plans and specifications, inclusive of overpayments to the contractor and liquidated damages

as assessed.

Upon receipt of notice that the Principal is in default under the contract, the Surety(ies) shall
undertake to complete performance, without regard to cost. 1f the Surety(ies) fail or refuse to
complete performance of the contract, the SHELBY COUNTY may then proceed with the work in
any lawful manner that it may elect until it is finally completed. When the work is thus finaily
completed, the total cost of the same will be computed. All costs and charges incurred by the
SHELBY COUNTY in completing the Work will be deducted from any monies due or which may
become due to the Principal. If the total costs of completion exceeds the sum which would have
been payable under the Contract, then the Principal and the Surety(ies), in solido, shall be liable for
and shall pay to the SHELBY COUNTY the amount of such excess.
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In witness whereof we have signed this instrument as dated.

Principal/Contractor 1

By: Date

Printed Name and Title

{For Joint Venture)
Principal/Contractor 2

By: Date

Printed Name and Title

Surety 1 Surety 2

By: By:

Attorney-in-Fact

Attorney-in-Fact

Printed Name

Printed Name

Agency Name Agency Name

Street Address Street Address

City/State/Zip City/State/Zip
{Seal) (Seal)




Subsequent correspondence/communication from SHELBY COUNTY with respect to
monthly progress reports and/or the contract bonds should be directed to:

For Surety 1: For Surety 2:
Name Name
Address Address
City City
State/Zip State/Zip
Phone Number Phone Number
Fax Number Fax Number
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SECTION (C

TABLE OF CONTENTS

Special Provision Regarding:

Unbalanced Bids

Employing and Contracting with Iflegal Immigrants

Buy American Requirements

Water Quality and Storm Water Permits

Contractor Employee Safety and Health Program

Specialty Items

Equal Employment Opportunity

Standard Federal Equal Opportunity Employment Construction
Contract Specifications (Executive Order 11246)

Requirement for Affirmative Action to Ensure Equal Employment
Opperiumity {Executive Order 11246)

Disadvantage Business Enterprise Pasticipation

Required Contract Provisions (Federal-Aid Construction Contracts)

Certification Regarding Debarment, Suspension, and other

Responsibility Matters Primary and Lower Tier Covered Transactions

Non-Diserimination in Employment

Tennessee Department of Transportation Minimum Wage Scales for
Federal-Aid Construction and State Funded Construction

Federal Wage Rates

State Wage Rates

Special Provisions Regarding

Records Retention, Procurement and Auditing

FHWA Part 635.106 — Use of publicly owned equipment.

FHWA Part 635.108 - Health and Safety.

FHWA Part 635.109 — Standardized changed condition clauses.
FHWA Part 635.112 — Advertising for bids and proposals.

FHWA Part 635.116 - Subcontracting and contractor responsibilities.
FHWA Part 635.117 — Labor and employment.

FHWA Part 635.119 - False statements.

FHWA Part 635,125 — Termination of contract.

Special

Provision No.

1028
ro21
106A
107FP
107SHP
108A
1230

1231
1232
1246
1273

1275
1290

1320

FHWA Part 635.127 — Agreement provisions regarding overruns in contract time.

FHWA Part 635.407 ~ Use of materials made available by a public agency.

FHWA Part 635410 — Buy America requirements.

ATTENTI1ION

Revision
Date

03/01/06
02/05/07
06/20/11
02/13/12
02/06/10
03/01/06
03/01/06

03/01/06

10/19/12
11/10/08
05/01/12

03/01/06
03/01/06

01/06/15
01/06/15
01/01/15

It shall be the bidders’ responsibility to confirm that the Contract Proposal contains all the documents

indicated on the Table of Contents.

Should any omissions occur, the appropriate documents may be obtained from the Shelby County

Government, upon request.
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STATE OF TENNESSEE

March 1, 2006

SPECIAL PROVISION

REGARDING

UNBALANCED BIDS

The Department will review all unit prices submitted by the apparently lowest
responsible bidder and will decide whether any of the unit prices are excessively above or below
a reasonable cost analysis value determined by the Engineer.

In the event any unit prices are determined to be unbalanced and contrary to the interest
of the Department, the right is reserved to reject such bid at the discretion of the Department or
to award the Contract and limit progress payments on units of work performed on any
excessively priced items to costs that are satisfactorily documented by the Contractor plus 20
percent, until 85 percent of the Contract has been completed. Upon completion of 85 percent of
the Contract, the Contractor will be reimbursed in accordance with Subsection 109.06 of the
Standard Specifications for the accepted quantities of work performed on the excessively priced

items.
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STATE OF TENNESSEE

October 1, 20006

REV: February 5, 2007
SPECIAL PROVISION

REGARDING

EMPLOYING AND CONTRACTING WITH ILLEGAL IMMIGRANTS

The State shall endeavor to do business only with those contractors and subcontractors
that are in compliance with the Federal Immigration and Nationality Act. This policy
shall apply to all State Contractors including subcontractors. This policy statement is
issued to establish implementation guidance to procuring state agencies and contractors
reflecting the requirements of Governor’s Executive Order #41, An Order Regarding
Compliance with Federal and State Laws Related to Employing and Contracting with
lllegal Immigrants, and the requirements of Public Acts of 2006, Chapter Number 878 of
the State of Tennessee (codified at Tennessee Code Annotated, Title 12, Chapter 4, Part

).

1. The Contractor hereby attests, certifies, warrants, and assures that the Contractor shall
not knowingly utilize the services of an illegal immigrant in the performance of this
Contract and shall not knowingly utilize the services of any subcontractor who will
utilize the services of an illegal immigrant in the performance of this Contract. The
Contractor shall reaffirm this attestation, in writing, by submitting to the State a
completed and signed copy of the “Attestation form™ provided by the Department,
semi-annually during the period of this Contract.

2. Prior to the use of any subcontractor in the performance of this Contract, and semi-
annually thereafter, during the period of this Contract, the Contractor shall obtain and
retain a current, written attestation that the subcontractor shall not knowingly utilize
the services of an illegal immigrant to perform work relative to this Contract and shall
not knowingly utilize the services of any subcontractor who will utilize the services
of an illegal immigrant to perform work relative to this Contract.

3. The Contractor shall maintain records for its employees used in the performance of
this Contract. Said records shall include a completed federal Department of
Homeland Security Form 1-9, Employment Eligibility Verification, for each employee
and shall be subject to review and random inspection at any reasonable time upon
reasonable notice by the State.




SP1021 SP1621

Page 2 of 2

4. The Contractor understands and agrees that failure to comply with this section will be
subject to the sanctions of Public Chapter 878 of 2006 for acts or omissions occurring
after its effective date. This law requires the Commissioner of Finance and
Administration to prohibit a contractor from contracting with, or submitting an offer,
proposal, or bid to contract with the State of Tennessee to supply goods or services
for a period of one year after a contractor is discovered to have knowingly used the
services of illegal immigrants during the performance of this contract.

For the Purposes of this policy, “illegal immigrant™ shall be defined as a non-citizen who
has entered the United State of America without federal government permission or stayed
in this country beyond the period allowed by a federal government-issued visa
authorizing the non-citizen to enter the country for specific purposes and a particular time
period.

Compliance and non-compliance procedures will be as specified in the Tennessee
Department of Finance and Administration’s Policy on “Ensuring Compliance with
Federal Immigration Laws by State Contractors and Subcontractors™.




SP106A SP106A

Sheet 1 of 1
|
STATE OF TENNESSEE
{Rev. 6-19-95) March 1, 2006

(Rev. 6-1-04)
(Rev. 06-20-2011) |

SPECIAL PROVISION
REGARDING

BUY AMERICA REQUIREMENTS

All manufacturing processes for iron and steel products, and coatings applied thereon, used in
this project shall occur in the United States except that if the proposal has bid items for
furnishing domestic and foreign iron and steel, the bidder will have the option of (1) submitting a
bid for furnishing domestic iron and steel, or (2) submitting a bid for furnishing domestic iron
and steel and a bid for furnishing foreign iron and steel. If option (2) is chosen the bid will be
tabulated on the basis of (a) the total bid price using the bid price for furnishing domestic iron
and steel and, (b) the total bid price using the bid price for furnishing foreign iron and steel.

For the total bid based on furnishing foreign iron and steel to be considered for award, the lowest
total bid based on furnishing domestic iron and steel must exceed the lowest total bid based on
furnishing foreign iron and steel by more than 25 percent. The 25 percent differential applies to
the total bid for the entire project, not just the bid prices for the steel or iron products.

Iron and steel products are defined as products rolled, formed, shaped, drawn, extruded, forged,
cast, fabricated or otherwise similarly processed from iron and steel made in the United States.
Iron products are included, however, pig iron and processed, pelletized, and reduced iron ore
may be purchased outside the United States.

Manufacturing begins with initial melting and continues through the coating stage. Any
process which modifies chemical content, physical size or shape, or the final finish is considered
a manufacturing process. Coatings include epoxy, galvanizing, painting or any other surface
protection that enhances the value and/or durability of a material.

The contractor shall provide a certification to the Engineer with each shipment of iron and steel
products to the project site that the manufacturing processes for the iron and steel products
occurred in the United States. No steel shall be placed until the contractor ensures the
requirements of this Special Provision are met.

The above requirements do not prevent a minimal use of foreign materials, if the cost of such
materials used does not exceed 0.1 percent of the total contract cost or $2,500.00, whichever is
greater. If steel not meeting the requirements of this Special Provision is used, the contractor |
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shall provide a written statement to the Department prior to its use indicating where the steel will
be incorporated in the work, the value of the steel, the percentage of the contract amount, and the
appropriate invoices shall be submitted as documentation.

The contractor shall be responsible for all cost associated with any steel that is permanently
incorporated into the project that does not meet the requirements of this Special Provision
without prior written approval from the Department, up to and including removal and

replacement.
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SPECIAL PROVISION

REGARDING

WATER QUALITY AND STORM WATER PERMITS

Scope
The conditions of this Special Provision apply to all construction on this project pursuant to

the following:

I Section 404 of the Federal Clean Water Act (33 U.S.C. §1344), and all implementing
regulations, including without limitation regulations of the U.S. Army Corps of Engineers
governing permits for discharges of dredged or fill material into waters of the United
States in 33 CFR Part 323; and

2. The Tennessee Water Quality Control Act (T.C.A. §69-3-101, et seq.) and all
implementing regulations, including without limitation the Rules of the Tennessee
Department of Environment and Conservation governing NPDES permits in Chapter
1200-4-10, and Aquatic Resource Alteration permits in Chapter 1200-4-7; and

3. Section 26a of the TVA Act of 1933 as amended (49 Stat. 1079, 16 U. S. C. sec. 831yl.)
and all implementing regulations, including without limitation the regulations of the
Tennessee Valley Authority governing construction in the Tennessce River System in 18
C.F.R., Part 1304; and

4. The Tennessee Wildlife Resources Agency Reelfoot Lake Watershed Management
permit program (T.C.A. section 70-5-1,), and all implementing regulations, including
without limitation regulations authorizing any activity, practice, or project which has or is
likely to have the effect of diverting surface or subsurface water from the Lake or have
the effect of draining or otherwise removing water from Reelfoot Lake; and

5. Coast Guard Bridge Permit (USCG) (Section 9 of the Rivers and Harbors Appropriation
Act of 1899) and all implementing regulations, including but not without limitation for
projects which impact streams deemed navigable by the U.S. Coast Guard.

Responsibility

It is understood and agreed that the Contractor assumes all responsibilities of the permittee as
indicated in the permit that relates to protection of the "waters of the United States” and/or
"waters of the State of Tennessee."

It 1s also understood and agreed that the Contractor shall be responsible for obtaining any
additional permits required by the Contractor’s method of construction, including without
limitation haul roads, temporary channels or temporary ditches, or off-site waste and/or borrow

areas.
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[t is also understood that the Contractor shall be responsible for implementing the provisions
of the Water Quality (including, but not limited to, TDEC ARAP, USACE 404, TVA Section
26a, Coast Guard, TWRA) and Storm Water [including, but not limited to, National Pollution
Discharge Elimination System (NPDES), Statewide Stormwater Management Plan (SSWMP)]
Permits and requirements that pertain to construction activities.

The Contractor by signing this contract is indicating that the Contractor has reviewed a copy
of  the permit provisions, including NPDES Permit provisions at
hitp://www_tdot.state. tn.us/construction/permits/npdes.pdf, the site specific SWPPP, the contract
plans, Standard Specifications and contract Special Provisions and finds the permit requirements
and erosion prevention and sediment control (EPSC) procedures to be reasonable, workable, and
binding.

It 1s also understood that the Contractor shall not be released from the project site
responsibilities under the NPDES permit provisions until the Notice of Termination (NOT) is
submitted to TDEC by the TDOT Regional Construction Supervisor. The NOT is a certification
that the construction project site is permanently stabilized and that all construction related
discharges have ceased. This means that the use of EPSC measures 1o alleviate concerns of
surface erosion and transport of sediment to surface water conveyances or to waters of the state
is no longer necessary. Furthermore, it means that permanent controls, hard surfaces and/or
vegetation, employed at the site are deemed adequate to prevent erosion and sediment transport
and no other potential sources of construction-related pollution are on the project.

It is also understood that the Contractor shall not be released from any warranty provided for
EPSC plantings, including sod and trees. If the entire project is complete as outlined in
Subsection 105.15 of the Standard Specifications, the Contractor shall be required to supply a
performance bond as outlined in Subsection 802.15 of the Standard Specifications to cover any

warranty for EPSC plantings.

NPDES Permit Required Action

The Contractor (or their representative) shall accompany the EPSC inspector (TDOT
personnel or TDOT hired consultant) on all EPSC inspections of the entire construction project
including permitted locations and potentially impacted streams as well as attend all QA/QC
Project Assessments,

EPSC Inspections shall be conducted as required in the most current TN Construction
General Permit.

EPSC inspections shall be performed on the schedule established in the TN Construction
General Permit until the site is permanently stabilized to determine if the permit requirenments are
being met. Where sites or portion(s) of construction sites have been temporarily stabilized, or
runoff is unlikely due to winter conditions (e.g. site covered with snow or ice), such inspection
only has to be conducted once per month until thawing or precipitation results in runoff or
construction activity resumes. Written notification of the intent to change the inspection
frequency and the justification for such request must be submitted to the TDOT Project
Supervisor and the TDEC Central Office before proceeding.

An individual representing the Contractor, who holds a current TDEC “Fundamentals of
Erosion Prevention and Sediment Control Level 1" certification shall accompany the EPSC
inspector on all required EPSC inspections. The Contractors project supervisor(s) shall also hold
a current TDEC “Fundamentals of Erosion Prevention and Sediment Control Level 1"
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certification. Proof of required personnel training for the individual(s) shall be provided to the
TDOT Project Supervisor prior to beginning of construction.

The TDOT EPSC inspector shall document all deficiencies on the required TDOT EPSC
Inspection Report form (provided in the SWPPP). The Contractor (or their representative) shall
sign the TDOT EPSC Inspection Report form and any supporting documentation indicating that
he is in agreement with the report, recommendations and repair schedule as stated within the
documentation.

Additionally, the Contractor shall make necessary maintenance and repairs relative to
deficiencies in these permit conditions or requirements within twenty-four (24) hours after an
inspection identifies the maintenance or repair need, and/or when directed to do so by the TDOT
Project Supervisor, unless conditions make a particular activity impracticable. Any such
conditions that make immediate repairs impracticable shall be documented and provided to the
TDOT Project Supervisor, via the inspection report, and be accompanied by an expected repair
schedule based on forecasted weather conditions.

The Contractor further agrees that he will execute two (2) copies of the Notice of Intent
(NOI) form of the permit (provided by the Department), indicating his acceptance of the
stipulations contained therein. The Contractor further agrees, that should he fail to execute said
copies and return them to the TDOT Construction Division within ten (10) calendar days after
submittal of the contract proposal to him, that the Department may at its discretion cancel the
award with the Contractor forfeiting his bid bond.

Further, the Contractor agrees to review the site specific Stormwater Pollution Prevention
Plan (SWPPP) that will be made available prior to or at the pre-construction conference, for any
additional EPSC requirements. The Contractor shall sign and submit two copies of the SWPPP
signature page (provided by the Department within the site specific SWPPP). The Contractor
may submit for review and approval changes/revisions to the SWPPP to better prevent erosion
and sediment transport at any time after contract execution. Rejection of any submittals does not
relieve the contractor of any liability for appropriate Best Management Practices (BMPs).

If at any time during this contract, the requirements for the Water Quality Permits and/or
the Storm Water Permits for Construction Related Activities are changed/revised/updated, the
Contractor shall be notified in writing by the Department of such requirements. The Contractor
shall comply with the new requirements within thirty (30) days of the Departiment notification.

If at any time the Contractor becomes aware that sedimentation is occurring or has occurred
in streams impacted by the specified project, the Contractor shall immediately notify the TDOT
Project Supervisor to evaluate the EPSC measures employed. A determination of the cause for
sedimentation will be made by the Department. The Contractor shall immediately repair or
replace defective EPSC measures, and install, as applicable, additional or other EPSC measures
with the goal of eliminating future sedimentation. Once a remediation plan is provided by the
Department, the Contractor shall, within twenty-four (24) hours after notification, begin the
remediation as required. Based on the cause of sedimentation, the Department will determine if
the cost of remediation will be performed at the Contractor’s expense.

Failure to Comply
In the event a Notice of Violation (NOV) or Order pursuant to the Tennessee Water Quality

Control Act or the Federal Clean Water Act is issued on this project, any and all fines will be the
sole responsibility of the Contractor as outlined in Subsection 107.01 of the Standard
Specifications for Road and Bridge Construction.
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Failure of the Contractor to comply with this Special Provision or take immediate corrective
actions required within twenty-four (24) hours (unless documented conditions make a particular
maintenance or repair activity impracticable immediately) shall be reason for the TDOT Project
Supervisor to suspend all other work on the Project, except erosion prevention and sediment
control (EPSC) and traffic control, applying non-refundable deductions of monies from the
Contract per calendar day from monies due to the Contractor for any EPSC work on the Project.
This deduction can be made for each location, as determined by the TDOT Project Supervisor,
for each calendar day that the deficiency is allowed to remain and charged as item description
“Failure to Comply with Permit Deduction”. A deduction shall be made from monies due the
Contractor, not as a penalty, but as liquidated damages, as indicated in Subsection 108.07 of the
Standard Specifications for Road and Bridge Construction March 1, 2006, as amended.

If the Contractor does not make necessary corrections/adjustments in a timely manner as
required above, the Department will implement the provisions of Subsection 209.07 and
Subsection 109.08 of the Standard Specifications for Road and Bridge Construction that
provides for the Department making repairs and recovering the costs thereof from the Contractor.

The Department will not participate in any payment or reimbursement for fines and will not
authorize time extensions due to delays in project progress for work stoppage, to remedy the
violations stated within the NOV, required by the TDOT Project Supervisor as stated in
Subsection 105.01 of the Standard Specifications for Road and Bridge Construction.
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CONTRACTOR EMPLOYEE SAFETY AND HEALTH PROGRAM
(EFFECTIVE THE MARCH 19, 2010 LETTING)

At the preconstruction meeting, the Contractor shall submit to the Project Supervisor written
certification of an Employee Safety and Health Program (ESHP) developed by a safety
professional with a minimum of 30 hours OSHA Construction Training. The certification letter

shall include the following:

1. Certification that the ESHP meets or exceeds all Federal, State, and local safety and
health standards.

2. Qualifications of safety professional responsible for developing and maintaining the
ESHP.

3. Chief Safety Personnel- Management-level personnel responsible for managing and
implementing the ESHP for the company. Include the name and 24/7contact information.

4. On-Site Safety Personnel - Supervisory-level personnel responsible for implementing and
monitoring the ESHP. Include 24/7 contact information.

5. Traffic Control Coordinator. Include the name and 24/7 contact information.

6. Prime contractor shall insure all sub-contractors have a safety program. The Prime
Contractor is responsible for work site safety. The Prime contractor is responsible for
conducting ail operations so as to protect the workers engaged in duties connected with

the work.

The ESHP is a living document and shall be updated as needed. The Contractor shall maintain
an original copy at the company’s headquarters and shall provide to the Department upon
request. Certification of an ESHP will be required before any work can begin.

‘The ESHP shall at a minimum include the following:

1. Description. Describe in detail how the ESHP is implemented and monitored. Provide
guidelines for protecting personne] from hazards associated with project operations and
activities. Establish the policies and procedures for safety practices that are necessary for
the work to be in compliance with the requirements of TOSHA, the MUTCD and other
State and Federal regulatory agencies with jurisdiction, rules, regulations, standards, or
guidelines in effect at the time the work is in progress.

2. Certification, Responsibility, and Identification of Personnel. identify the safety
professional responsible for developing the ESHP and provide that person's qualifications
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for developing the ESHP. Qualifications should include but not limited to: education,
training, certifications, and experience in developing this type of ESHP.

a.

Provide a certification, executed by the safety professional that developed the ESHP,
stating that the safety program complies with the rules, regulations, standards, and
guidelines in effect at the time the work is in progress, of TOSHA, the MUTCD and
other applicable Federal, State, and local regulatory agencies having jurisdiction.

Identify the Chief Safety Personnel and designate the On-Site Safety Personnel at
supervisory-level responsible for implementing and monitoring the ESHP and having
the authority to take prompt corrective measures to eliminate hazards, including the
authority to stop work. Include documentation of training provided to the On-Site
Safety Personnel.

For work that requires a competent person as defined by TOSHA, ensure that the On-
Site Safety Personnel is capable of identifying existing and predictable hazards and
has the authority to take prompt corrective measures to eliminate the hazards,
including the authority to stop work. Include documentation of the qualifications of
such competent persons identified, including certifications received.

For work that requires flagging, all flaggers will have proof they have completed an
approved Flagging Course,

3. Elements of the Program. Include information and procedures for the following
elements:

Chain of Command. Include the responsibilities of the management, supervisors,
safety personnel, and employees.

Traffic Control Coordinater. Include the name and 24/7 contact information.
Ensure that the traffic control coordinator meets the requirements specified in the
MUTCD and holds a Work Zone Safety Supervisor certificate (ATSSA, NHI, UT).

Chief Safety Personnel. The Chief Safety Personnel shall have a minimum of 10
hours OSHA Construction training and the authority to make immediate decisions
concerning safety and health, including the authority to stop work. Include the name
and 24/7contact information. Ensure that the Chief Safety Officer meets the
requirements specified in TOSHA.

On-site Safety Personnel. The On-Site Safety Personnel shall have a minimum of
10 hours OSHA Construction training and the authority to make immediate decisions
concerning safety and health. Include the name and 24/7contact information. Ensure
that the On-Site Safety Personnel meets the requirements specified in TOSHA.

Emergency Procedures. Provide guidelines for handling emergencies, including
emergency action plans for incidents involving a worker’s death or serious injury,
property damage, fires, explosions, and severe weather. Include the 24/7 emergency
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contact information of the Contractor's personnel responsible for handling
emergencies.

f. Local Emergency Telephone Numbers. Include police, fire, and medical numbers.
This item will be in the project specific copy to be kept at each worksite.

g. Training Topics. Include regulatory and jobsite safety meetings.

h. Contractor's Safety Rules. Include employee safety, housekeeping procedures and
personal protective equipment requirements.

i.  Employee Disciplinary Policy as related to safety issues. Documentation shall be
maintained at the contractor’s headquarters.

j- Work-Site Safety Checklists. Include project safety-planning, emergency plans and
procedures, documentation, and protective materials and equipment.  Define
procedures for routine work site inspections and correcting hazards reported by

employees.

k. Personnel Injuries. Record all work-site accidents including cause and correction
and provide to the department upon request.

I, Hazard Communication Program. Provide the following:

1. The location of and instructions for understanding the Manufactures Safety Data
Sheet (MSDS). Ensure that the Jocation and instruction are available to anyone
within the project Limits,

2. The person responsible for the hazard communication program and the method
of informing personnel of the hazardous communication program. Attendance
sheets of hazard communication meetings shall be maintained.

3. Provide employees a procedure for reporting and recording safety and health
concerns to the On-Site Safety Personnel and the Chief Safety Personnel who
have the authority to make immediate corrections.

4. When performing work that generates airborne crystalline silica or lead, include
engineering and work practice controls to limit exposure levels to, at, or below
the permissible exposure limit according to TOSHA. Ensure that the program
includes employee training and respiratory protection measures according to
TOSHA and control of the area when the permissible exposure limit is exceeded.
Provide a trained and competent person, according to TOSHA, within the Project
Limits at all times when performing work that produces airborne crystalline
silica or lead.

m. Additional Requirements. Provide additional procedures for Project specific topics
including but not limited to:

1. Compressed gas cylinders,
2. Confined spaces.
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Cranes.

Electrical.

Equipment operators.

Fall protection.

Hand and power tools.

Hearing conservation.

9. Highway safety. See supplement specification 700SS
10. Lead.

11. Lock out/tag out.

12, Materials handling, storage, use, and disposal.
13, Night work.

14. Personal protective equipment.

15. Project entry and exit.

16. Respiratory protection.

17. Sanitation.

18. Signs, signals, and barricades.

19. Subcontractors.

20. Trenching.

21. Flagging.

e

The Contractor is responsible for implementing, monitoring, updating, and revising the ESHP. If
an incident occurs that requires hospitalization, or TOSHA Citation to be submitted, notification
of the incident shall be sent to the Project Supervisor and forwarded to the Regional Safety
Coordinator.

On-call guardrail, sweeping, on-call striping/retracing, litter removal, tree services, mowing, and
work performed at Welcome Centers and Rest Stops, will be considered Maintenance Contracts.
The Maintenance Contractor, while performing the above listed projects, will have a Safety and
Health Program, a Work Zone Traffic Control Supervisor and a Safety Manager. . Certification
of'an ESHP will be required before any work can begin. The certification letter shall include the
following items and names (with 24/7 contact numbers) for:

* Safety and Health Program developed by a safety professional with a minimum of 30 hours
OSHA Construction Training. This plan will cover the unique and specific hazards posed
by the intended work including a Hazard Communication Program as defined as above.

* Traffic Control and Safety Supervisor to ensure that the traffic control meets the
requirements specified in the MUTCD and holds a Work Zone Safety Supervisor certificate
(ATSSA, NHI, UT); also have a minimum of 10 hours OSHA Construction training. This
employee must have the authority to make immediate decisions concerning safety and
health, including the authority to stop work.
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STATE OF TENNESSEE

March 1, 2006

County: Shelby

SPECIAL PROVISION
REGARDING

“SPECIALTY ITEMS”

In accordance with the provisions of Subsection 108.01, Standard Specifications for
Road and Bridge Construction, 2006, all construction items included in the following described
work are hereby designated as “Specialty Items™:

ltems 714 — Lighting ltems
ltems 801 — Seeding
Items 802 — Landscaping Items
Item 803-01 — Sodding
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OF TENNESSEE

March 1, 2006
SPECIAL PROVISION

REGARDING

EQUAL EMPLOYMENT OPPORTUNITY

Federal-Aid Highway Program Manual
Transmittal 147, June 26, 1975
Replaces FHWA Order Interim 7-2(1)

Specific Equal Employment Opportunity Responsibilities

GENERAL

a)

b)

¢)

Equal employment opportunity requirements not to discriminate and to take
affirmative action to assure equal employment opportunity as required by Executive
Order 11246 and Executive Order 11375 are set forth in Required Contract Provisions
(Form FHWA-1273 or PR-1316, as appropriate) and these Special Provisions which
are imposed pursuant to Section 140 of Title 23, U.S.C., as established by Section 22
of the Federal-Aid Highway Act of 1968. The requirements set forth in these Special
Provisions shall constitute the specific affirmative action requirements for project
activities under this contract and supplement the equal employment opportunity
requirements set forth in the Required Contract Provisions.

The contractor will work with the Tennessee Department of Transportation and the
Federal Government in carrying out equal employment opportunity obligations and in
their review of his/her activities under the contract.

The contractor and all his/her subcontractors holding subcontracts not including
material suppliers, exceeding $10,000, will comply with the following minimum
specific requirement activities of equal employment opportunity: (The equal
employment opportunity requirements of Executive Order 11246, as set forth in
Volume 6, Chapter 4, Section 1, Subsection 1 of the Federal-Aid Highway Program
Manual, are applicable to material suppliers as well as contractors an subcontractors).
The contractor will include these requirements in every subcontract exceeding
$10,000 with such modification of language as is necessary to make them binding on
the subcontractor.
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Egual Emplovment Opportunity Policy

The contractor will accept as his operating policy the following statement which is designed
to further the provision of equal employment opportunity to all persons without regard to their
age, race, color, religion, sex, national origin or disability and to promote the full realization of
equal employment opportunity through a positive continuing program:

It is the policy of this Company to assure that applicants are employed, and that
employees are treated during employment opportunity officer (hereinafter referred to
as the EEO Officer) who will have the responsibility for and must be capable of
effectively administering and promoting an active contractor program of equal
employment opportunity and who must be assigned adequate authority and
responsibility to do so.

Equal Employment Opportunity Officer

The contractor will designate and make known to the Tennessee Department of
Transportation contracting officers an equal employment opportunity officer (hereinafter referred
to as the EEO Officer} who will have the responsibility for and must be capable of effectively
administering and promoting an active contractor program of equal employment opportunity and
who must be assigned adequate authority and responsibility to do so.

Dissemination of Policy

(a) All members of the contractor's staff who are authorized to hire, supervise, promote,
and discharge employees, or who recommend such action, or who are substantially
involved in such action, will be made fully cognizant of, and will implement, the
contractor's equal employment opportunity policy and contractual responsibilities to
provide equal employment opportunity in each grade and classification of employment.
To ensure that the above agreement will be met, the following actions will be taken as a

minimuom:

(1) Periodic meetings of supervisory and personnel office employees will be
conducted before the start of work and then not less often than once every six
months, at which time the contractor's equal employment opportunity policy and
its implementation will be reviewed and explained. The meetings will be
conducted by the EEO Officer or other knowledgeable company official.

(2) All new supervisory or personnel office employees will be given a thorough
indoctrination by the EEO Officer or other knowledgeable company official
covering all major aspects of the contractor's equal employment opportunity
obligations within thirty days following their reporting for duty with the
contractor,

(3) All personnel who are engaged in direct recruitment for the project will be
instructed by the EEO Officer or appropriate company official in the contractor's
pracedures for locating and hiring minority group employees.
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(b} In order to make the contractor's equal employment opportunity policy known to all
employees, prospective enployees and potential sources of employees, i.¢., schools,
employment agencies, labor unions (where appropriate), college placement officers,
etc., the contractor will take the following actions:

(1) Notices and posters setting forth the contractor's equal employment opportunity
policy will be placed in areas readily accessible to employees, applicants for
employment and potential employees.

(2) The contractor's equal employment opportunity policy and the procedures to
implement such policy will be brought to the attention of employees by means of

meetings, employee handbooks, or other appropriate means.

Recruitinent

{a) When advertising for employees, the contractor will include in all advertisements for
employees the notation: "An Equal Opportunity Employer." All such advertisements
will be published in newspapers or other publications having a large circulation among
minority groups in the area from which the project work force would normally be

derived.

(b) The contractor will, unless precluded by a valid bargaining agreement, conduct
systematic and direct recruitment through public and private employee referral sources
likely to yield qualified minority group applicants, including, but not limited to, State
employment agencies, schools, colleges and minority group organizations. To meet this
requirement, the contractor will, through his EEO Officer, identify sources of potential
minority group employees, and establish with such identified sources procedures
whereby minority group applicants may be referred to the contractor for employment
consideration,

{¢) In the event the contractor has a valid bargaining agreement providing for exclusive
hiring hall referrals, he is expected to observe the provisions of that agreement to the
extent that the system permits the contractor’s compliance with equal employment
opportunity contract provisions. (The U.S. Department of Labor has held that where
implementation of such agreements have the effect of discriminating against minorities
or women, or obligates the contractor to do the same, such implementation violates
Executive Order 11246, as amended).

(d) The contractor will encourage his present employees to refer minority group applicants
for employment by posting appropriate notices or bulletins in areas accessible to all
such employees. In addition, information and procedures with regard to referring
minority group applicants will be discussed with employees.
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Personnel Actions

Wages, working conditions, and employee benefits shall be established and administered,
and personnel actions of every type, including hiring, upgrading, promotion, transfer, demotion,
layoff, and termination, shall be taken without regard to age, race, color, religion, sex, national
origin or disability. The following procedures shall be followed:

(a) The contractor will conduct periodic inspections of project sites to insure that working
conditions and employee facilities do not indicate discriminatory treatment of project
site personnel.

(b) The contractor will periodically evaluate the spread of wages paid within each
classification to determine any evidence of discriminatory wage practices.

(¢} The contractor will periodically review selected personnel actions in depth to determine
whether there is evidence of discrimination. Where evidence is found, the contractor
will promptly take corrective action. If the review indicates that the discrimination may
extend beyond the actions reviewed, such corrective action shall include all affected

persons.

(d) The contractor will promptly investigate all complaints of alleged discrimination made
to the contractor in connection with his obligations under this contract, will attempt to
resolve such complaints, and will take appropriate corrective action within a reasonable
time. If the investigation indicates that the discrimination may affect persons other than
the complainant, such corrective action shall include such other persons. Upon
completion of each investigation, the contractor will inform every complainant of all of

his avenues of appeal.

Training and Promotion

(a) The contractor will assist in locating, qualifying, and increasing the skills of minority
group and women employees, and applicants for employment.

(b) Consistent with the contractor's work force requirements and as permissible under
Federal and State regulations, the contractor shall make full use of training programs,
1.e., apprenticeship, and on-the-job training programs for the geographical area of
contract performance. Where feasible, 25 percent of apprentices or trainees in each
occupation shall be in their first year of apprenticeship or training. In the event the
Special Provision Regarding Training Program Requirements is provided under this
contract, this subparagraph will be superseded as indicated therein.

(c) The contractor will advise employees and applicants for employment of available
training programs and entrance requirements for each.
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The contractor will periodically review the training and promotion potential of minority

group and women employees and will encourage eligible employees to apply for such

training and promotion.

If the contractor relies in whole or in part upon unions as a source of employees, the
contractor will use histher best efforts to obtain the cooperation of such unions to increase
opportunities for minority groups and women within the unions, and to effect referrals by such
unions of minority and female employees. Actions by the contractor either directly or through a
contractor's association acting as agent will include the procedures set forth below:

(a)

(b)

{c)

(d)

The contractor will use best efforts to develop, in cooperation with the unions, joint
training programs aimed toward qualifying more minority group members and women
for membership in the unions and increasing the skills of minority group employees and
women so that they may qualify for higher paying employment.

The contractor will use best efforts to incorporate an equal employment opportunity
clause into each union agreement to the end that such union will be contractually bound
to refer applicants without regard to their age, race, color, religion, sex, national origin

or disability .

The contractor is to obtain information as to the referral practices and policies of the
labor union except that to the extent such information is within the exclusive possession
of the labor union and such labor union refuses to furnish such information to the
contractor, the contractor shall so certify to the Tennessee Department of Transportation
and shail set forth what efforts have been made to obtain such information.

In the event the union is unable to provide the contractor with a reasonable flow of
minority and women referrals within the time limit set forth in the collective bargaining
agreement, the contractor will, through independent recruitment efforts, fill the
employment vacancies without regard to age, race, color, religion, sex, national origin
or disability, making full efforts to obtain qualified and/or qualifiable minority group
persons and women. (The U.S. Department of Labor has held that it shall be no excuse
that the union with which the contractor has a collective bargaining agreement
providing for exclusive referral failed to refer minority employees). In the event the
union referral practice prevents the contractor from meeting the obligations pursuant to
Executive Order 11246, as amended, and these special provisions, such contractor shall
immediately notify the Tennessee Department of Transportation.

Subcontracting

(a)

The contractor will use his best efforts to solicit bids from and to utilize minority group
subcontractors or subcontractors with meaningful minority group and female
representation among their employees. Contractors shall obtain lists of minority-owned
construction firms from the Tennessee Department of Transportation.
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(b) The contractor will use his best efforts to ensure subcontractor compliance with their
equal employment opportunity obligations.

Records and Reports

(a) The contractor will keep such records as are necessary to determine compliance with
the contractor's equal employment opportunity obligations. The records kept by the
contractor will be designed to indicate:

(1) The number of minority and non-minority group members and women employed
in each work classification on the project.

(2) The progress and efforts being made in cooperation with unions 10 increase
employment opportunities for minorities and women. (Applicable only to
contractors who rely in whole or in part on unions as a source for their work

force).

(3) The progress and efforts being made in locating, hiring, training, qualifying, and
upgrading minority and female employees.

(4) The progress and efforts being made in securing the services of minority group
subcontractors or subcontractors with meaningful minority and female
representation among their employees,

(b) All such records must be retained for a period of 3 years following completion of the
contract work and shall be available at reasonable times and places for inspection by
authorized representatives of the of the Tennessee Department of Transportation and the
Federal Highway Administration.

(¢} Each contractor and subcontractor shall submit to the Tennessee Department of
Transportation an annual report for every July during which work is performed
indicating the number of minority, women and non-minority group employees currently
engaged in each work classification required by the contract work. This information is
to be reported on Form PR 1391 and is to be received by the Department not later than
the 20th of the month following the reporting period.

(d) The contractor and/or sub-contractor will be required to complete other reports as
instructed by the Engineer.

(e) Current estimates may be withheld by the Project Engineer when reports are not
received within the above specified time limits.
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STATE OF TENNESSEE

March I, 2000
SPECIAL PROVISION

REGARDING

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY

CONSTRUCTION CONTRACT SPECIFICATIONS (EXECUTIVE ORDER 11246)

1} As used in these specifications:

a. "Covered area" means the geographical area described in the solicitation from which
this contract resulted;

b. "Director" means Director, Office of Federal Contract Compliance Programs, United
States Department of Labor, or any person to whom the Director delegates authority:

C. "Employer identification number" means the Federal Social Security number used on
the Employer's Quarterly Federal Tax Return, U.S, Treasury Department Form 941

d. "Minority" includes:

I Black (all persons having origins in any of the Black African racial groups not
of Hispanic origin);

II.  Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South
American or other Spanish or Portuguese Culture or origin, regardless of race);

Ill.  Asian and Pacific Islander (all persons having origins in any of the original
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific
Islands); and

IV, American Indian or Alaskan Native (all persons having origins in any of the
original peoples of North America and maintaining indentifiable tribal
affiliations through membership and participation or community identification).

2)  Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the
work involving any construction trade, it shall physically include in each subcontract in
excess of $10,000 the provisions of these specifications and the Notice which contains the
applicable goals for minority and female participation arid which is set forth in the
solicitations from which this contract resulted.




SP1231 SPi1231

3)

4)

5)

6)

7)

Sheet 2 of 6

If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved
by the U.S. Department of Labor in the covered area either individually or through an
association, its affirmative action obligations on all work in the Plan area (including goals
(including goals and time tables) shall be in accordance with that Plan for those trades which
have unions participating in the Plan. Contractors must be able to demonstrate their
participation in and compliance with the provisions of any such Hometown Plan. Each
Contractor or Subcontractor participating in an approved Plan is individually required to
comply with its obligations under the EEO clause, and to make a good faith effort to achieve
each goal under the Plan in each trade in which it has employees. The overall good faith
performance by other Contractors or Subcontractors toward a goal in an approved Plan does
not excuse any covered Contractor’s or Subcontractor’s failure to take good faith efforts to

achieve the Plan goals and timetables.

The Contractor shall implement the specific affirmative action standards provided in
paragraphs 7a though p of these specifications. The goal set forth in the solicitation from
which this contract resulted are expressed as percentages of the total hours of employment
and training of minority and female utilization the Contractor should reasonably be able to
achieve in each construction trade in which it has employees in the covered area. The
Contractor is expected to make substantially uniform progress toward its goals in each craft
during the period specified.

Neither the provisions of any collective bargaining agreement, nor the failure by a union with
whom the Contractor has a collective bargaining agreement, to refer either minorities or
women shall excuse the Contractor’s obligations under these specification, Executive Order
11246, or the regulations promulgated pursuant thereto.

In order for the nonworking training hours of apprentices and the trainees to be counted in
meeting the goals, such apprentices and trainees must be employed by the Contractor during
the training peried, and the Contractor must have made a commitment to employ the
apprentices and frainees at the completion of their training, subject to the availability of
employment opportunities. Trainees must be trained pursuant to training programs approved
by the U.S. Department of Labor.

The Contractor shall take specific affirmative actions to ensure equal employment
opportunity. The evaluation of the Contractor's compliance with these specifications shall be
based upon its effort to achieve maximum results from its actions. The Contractor shall
document these efforts fully, and shall implement affirmative action steps at least as

extensive as the following:

(a) Ensure and maintain a working environment free of harassment, intimidation, and
coercion at all sites, and in all facilities at which the Contractor's employees are
assigned to work. The Contractor, where possible, will assign two or more women to
each construction project. The Contractor shall specifically ensure that all foremen,
superintendents, and other on-site supervisory personnel are aware of and carry out the
Contractor’s obligation to maintain such a working environment, with specific attention
to minority or female individuals working at such sites or in such facilities.
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Establish and maintain a current list of minority and female recruitment sources,
provide written notification to minority and female recruitment sources and to
community organizations when the Contractor or its unions have employment
opportunities available and maintain a record of the organization's responses.

Maintain a current file of the names, addresses and telephone numbers of each minority
and female off-the-street applicant and minority or female referral from a union, a
recruitment source or community organization and of what action was taken with
respect to each such individual. If such individual was sent to the union hiring hall for
referral and was not referred back to the Contractor by the union or, if referred, not
employed by the Contractor, this shall be documented in the file with the reason
therefor, along with whatever additional actions the Contractor may have taken.

Provide immediate written notification to the Director when the union or unions with
which the Contractor has a collective bargaining agreement has not referred to the
Contractor a minority person or woman sent by the Contractor, or when the Contractor
has other information that the union referral process has impeded the Contractor's
efforts to meet its obligations.

Develop on-the-job training opportunities and/or participate in training programs for the
area which expressly include minorities and women, including upgrading programs and
apprenticeship and trainee programs relevant to the Contractor's employment needs,
especially those programs funded or approved by the Department of Labor. The
contractor shall provide notice of these programs to the sources complied under 7b

abhove.

Disseminate the Contractor's EEO policy by providing notice of the policy to unions
and training programs and requesting their cooperation in assisting the Contractor in
meeting its EEO obligations; by including it in any policy manual and collective
bargaining agreement; by publicizing it in the company newspaper, annual report, etc.;
by specific review of the policy with all management personnel and with all minority
and female employees at least once a year; and by posting the company EEO policy on
bulletin boards accessible to all employees at each location where construction work is

performed.

Review, at least annually, the company’s EEO policy and affirmative action obligations
under these specifications with all employees having any responsibility for hiring,
assignment, layoff, termination or other employment decisions including specific
review of these items with on-site supervisory personnel such as Superintendents,
General Foremen, etc., prior to the initiation of construction work at any job site. A
written record shall be made and maintained identifying the time and place of these
meetings, persons attending, subject matter discussed, and disposition of the subject

matter.
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Disseminate the Contractor's EEQ policy externally by including it in any advertising in
the news media, specifically including minority and female news media, and providing
written notification to and discussing the Contractor's EEQ policy with other
Contractors and Subcontractors with whom the Contractor does or anticipates doing

business.

Direct its recruitment efforts, both oral and written, to minority, female and community
organizations, to schools with minority and female students and to minority and female
recruitment and training organizations serving the Contractor's recruitment area and
employment needs. Not later than one month prior to the date for the acceptance of
applications for apprenticeship or other training by any recruitment source, the
Contractor shall send written notification to organizations such as the above, describing
the openings, screenings procedures, and tests to be used in the selection process.

Encourage present minority and female employees to recruit other minority persons and
women and, where reasonable, provide after school, summer and vacation employment
to minority and female youth both on the site and in other areas of a Contractor's

workforce.

Validate all tests and other selection requirements where there is an obligation to do so
under 41 CFR Part 60-3.

Conduct, at least annually, an inventory and evaluation at least of all minority and
female personnel for promotional opportunities and encourage these employees to seck
or to prepare for, through appropriation training, etc., such opportunities.

Ensure that seniority practices, job classifications, work assignments and other
personnel practices, do not have a discriminatory effect by continually monitoring all
personnel and employment related activities to ensure that the EEO policy and the
Contractor's obligations under these specifications are being carried out.

Ensure that all facilities and company activities are nonsegregated except that separate
or single-user toilet and necessary changing facilities shall be provided to assure privacy
between the sexes.

Document and maintain a record of all solicitations of offers for subcontracts from
minority and female construction contractors and suppliers, including circulation of
solicitations to minority and female contractor associations and other business
associations.

Conduct a review, at least annually, of ali supervisor's adherence to and performance
under the Contractor's EEO policies and affirmative action obligations.

8) Contractors are encouraged to participate in voluntary associations which assist in fulfilling
one or more of their affirmative action obligations (7a through p). The efforts of a contractor
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association, joint contractor-union, contractor-community, or other similar group of which
the contractor is a member and participant, may be asserted as fulfilling any one or more of
its obligations under 7a through p of these Specifications provided that the contractor
actively participates in the group, makes every effort to assure that the group has a positive
impact on the employment of minorities and women in the industry, ensures that the concrete
benefits of the program are reflected in the Contractor's minority and female workforce
participation, makes a good faith effort to meet its individual goals and timetables, and can
provide access to documentation which demonstrates the effectiveness of actions taken on
behalf of the Contractor. The obligation to comply, however, is the Contractor's and failure
of such a group to fulfill an obligation shall not be a defense for the Contractor’s
noncompliance.

9) A single goal for minorities and a separate single goal for women have been established. The
Contractor, however, is required to provide equal employment opportunity and to take
affirmative action for all minority groups, both male and female, and all women, both
minority and non-minority. Consequently, the Contractor may be in violation of the
Executive Order if a particular group is employed in a substantially disparate manner (for
example, even though the Contractor has achieved its goals for women, generally, the
Contractor may be in violation of the Executive Order if a specific minority group of women

is underutilized).

10} The Contractor shail not use the goals and timetables or affirmative action standards to
discriminate against any person because of age, race, color, religion, sex, national origin or
disability.

11) The Contractor shall not enter into any Subcontract with any person or firm debarred from
Government contracts pursuant to Executive Order 11246.

12) The Contractor shall carry out such sanctions and penalties for violations of these
specifications and of the Equal Opportunity Clause, including suspension, termination and
cancellation of existing subcontracts as may be imposed or ordered pursuant to Executive
Order 11246, as amended, and its implementing regulations, by the Office of Federal
Contract Compliance Programs. Any Contractor who fails to carry out such sanctions and
penalties shall be in violation of these specifications and Executive Order 11246, as

amended.

13) The Contractor, in fulfilling its obligations under these specifications, shall implement'
specific affirmative action steps, at least as extensive as those standards prescribed in
paragraph 7 of these specifications, so as to achieve maximum results from its efforts to
ensure equal employment opportunity. If the Contractor fails to comply with the
requirements of the Executive Order, the implementing regulations, or these specifications,
the Director shall proceed in accordance with 41 CFR 60-4.8.

14) The Contractor shall designate a responsible official to monitor all employment related
activity to ensure that the company EEQ policy is being carried out, to submit reports relating
to the provisions hereof as may be required by the Government and to keep records. Records
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shall at least include for each employee the name, address, telephone numbers, construction
trade, union affiliation if any, employee identification number when assigned, social security
number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates of
changes in status, hours worked per week in the indicated trade, rate of pay, and locations at
which the work was performed. Records shall be maintained in an easily understandable and
retrievable form; however, to the degree that existing records satisfy this requirement,
contractors shall not be required to maintain separate records.

15) Nothing herein provided shall be construed as a limitation upon the application of other laws
which establish different standards of compliance or upon the application of requirements for
the hiring of local or other area residents (e.g., those under the Public Works Employment
Act of 1977 and the Community Development Block Grant Program).
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STATE OF TENNESSEE
Revised 10-19-2012 March 1, 2006 |
SPECIAL PROVISION
REGARDING

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION

TO ENSURE EQUAL EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246)

1. The Bidder's attention is called to the "Equal Opportunity Clause" and the "Standard
Federal Equal Employment Opportunity Construction Contract Specifications” set forth

herein.

2. The goals for minority and female participation, expressed in percentage terms for the
Contractor's aggregate workforce in each trade on all construction work are as follows:

Goals for Female Participation

County in each Trade
All Counties 6.9
Goals for Minority Participation
County for each Trade
Lincoln 11.2
Hamilton, Marion, Sequatchie 12.5
Bledsoe, Bradley, Grundy, McMinn,
Meigs, Monroe, Polk, Rhea 8.6
Carter, Hawkins, Sullivan, Unicoi,
Washington 2.6
(Greene, Hancock, Johnson 32
Anderson, Blount, Knox, Union 6.6

Campbell, Claiborne, Cocke,

Cumberland, Fentress, Grainger,

Hamblen, Jefferson, Loudon, Morgan,

Roane, Scott, Sevier 4.5
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Goals for Minority
County Participation for each Trade

Montgomery 18.2

Davidson, Cheatham, Dickson,
Robertson, Sumner, Williamson,
Wilson, Rutherford 158

Bedford, Cannon, Clay, Coffee,

Dekalb, Franklin, Giles, Hickman,

Houston, Humphreys, Jackson,

Lawrence, Lewis, Macon, Marshall,

Maury, Moore, Overton, Perry, Pickett,

Putnam, Smith, Stewart, Trousdale,

Van Buren, Warren, Wayne, White 12.0

Shelby, Tipton 32.3

Benton, Carroll, Chester, Crockett,

Decatur, Dyer, Fayette, Gibson,

Hardeman, Hardin, Haywood,

Henderson, Henry, Lake, Lauderdale,

McNairy, Madison, Obion, Weakley 26.5

These goals are applicable to all the Contractor's construction work whether or not it is
Federal or federally assisted.

The Contractor's compliance with the Executive Order and the regulations in 41 CFR Part
60-4 shall be based on its implementation of the Equal Opportunity Clause, specific affirmative
action obligations required by the specifications set forth in CFR Part 60-4.3(a), and its efforts to
meet the goals established for the geographical area where the contract resulting from this
solicitation is to be performed. The hours of minority and female employment and training must
be substantially uniform through- out the length of the contract, and in each trade, and the
Contractor shall make a good faith effort to employ minorities and women evenly on each of its
projects. The transfer of minority or female employees or trainees from Contractor to Contractor
or from Project to Project for the sole purpose of meeting the Contractor's goals shall be a
violation of the contract, the Executive Order and the regulations in 41 CFR Part 60-4.
Compliance with the goals will be measured against the total work hours performed.

3. The Contractor shall provide written notification to the Office of Federal Contract
Compliance Programs at the following address within 10 working days of award of any
construction subcontract in excess of $10,000 at any tier for construction work under the
contract resulting from this solicitation:

U.S. Department of Labor - Regional Office
Office of Federal Contract Compliance Program
61 Forsyth Street, Room 7B75

Atlanta, GA 30303
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The notification shall list the name, address and telephone number of the subcontractor; |
employer identification number; estimated dollar amount of the subcontract; estimated starting
and completion dates of the subcontract; and the geographical area in which the contract is to be
performed.
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STATE OF TENNESSEE
(Rev. 06-01-03) March 1, 2006

(Rev. 06-23-08)
(Rev. 11-10-08)

SPECIAL PROVISION

REGARDING

DISADVANTAGED BUSINESS ENTERPRISE PARTICIPATION

Disadvantaged Business Enterprises (DBE) as defined in 49 CFR Part 23/26 shall have the
maximum opportunity to participate in the performance of contracts let by the Department,
Consequently, the disadvantaged business enterprise requirements of 49 CFR Part 23/26 apply to
this contract.

Disadvantaged Business Enterprises (DBE) as defined in 49 CFR Part 23/26 shall have the
maximum opportunity to participate in the performance of this contract or in the performance of
subcontracts to this contract. In this latter regard, the Contractor shall take all necessary and
reasonable steps in accordance with 49 CFR Part 23/26 to ensure that disadvantaged enterprises,
including enterprises owned and controlled by women, have the maximum opportunity to
compete for and perform subcontracts. The Contractor shall not discriminate on the basis of age,
race, color, religion, national origin, sex or disability in the award of subcontracts.

The Contractor shall submit to the Civil Rights Office Small Business Development
Program copies of any agreements with DBE/WBEs upon execution.

The Contractor is advised that failure to carry out the requirements as set forth above shall
constitute a breach of contract, and after notification by the Department, may result in
termination of the contract or other remedy deemed appropriate by the Department.




FHWA-1273 - Revised May 1, 2012

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

. General

1. Nondiscrimination

fIl.  Nonsegregated Facilities

V. Davis-Bacon and Related Act Provisions

V. Coniract Work Hours and Safely Standards Act
Provisions

Vi Subletting or Assigning the Contract

VIl Safety: Accident Prevention

VIl False Siatements Concerning Mighway Projects

IX.  implementation of Clean Air Act and Federal Water
Pollution Control Act

X Compliance with Governmentwide Suspension and
Debarment Requirements

Xl Certification Regarding Use of Contract Funds for
L.obbying

ATTACHMENTS

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appalachian contracts only)

I, GENERAL

1. Form FHWA-1273 must be physically incorporated in each
consiruction contract funded under Title 23 (exciuding
emergency contracts solely intended for debris removal). The
contractor (or subcentractor) must insert this form in each
subcontract and further require its inclusion in all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services),

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contractor shall be responsibie for compliance by any
subcontractor, lower-tier subcontractor or service provider.

Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in alf subcontracts and in lower tier
subconiracts {excluding subcontracts for design services,
purchase crders, rental agreements and other agreements for
supplies or services). The design-builder shall be responsible
for compliance by any subcontractor, lower-tier subcontractor
or service provider.

Contracting agencies may reference Form FHWA-1273 in bid
proposal or request for proposal documents, however, the
Form FHWA-1273 must be physically incorporated {not
referenced) in all confracts, subconiracts and lower-tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services related to a
construction contract),

2. Subject to the applicability criteria noted in the following
seclions, these contract provisions shall apply to all work
performed on the contract by the contractor's own organization
and with the assistance of workers under the confractor's
immediate superintendence and to all work performed on the
confract by piecework, station work, or by subcontract.

3. A breach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withholfding of progress payments, withholding of final
payment, termination of the contract, suspension / debament
or any other action determined 1o be appropriate by the
contracting agency and FHWA.

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
within the fimits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parcle, supervised retease, or probation. The term Federal-aid
highway does not include roadways functionally classified as
local roads or rural minor coflectors.

H. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are
appiicable to ali Federal-aid construction contracts and to all
related construction subcontracts of $10,000 or more. The
provisions of 23 CFR Part 230 are not applicable to material
supply, engineering, or architectural service contracts.

In additioen, the contractor and all subcontractors must compiy
with the following policies: Executive Order 11246, 41 CFR 60,
20 CFR 1625-1627, Title 23 USC Section 140, the
Rehabilitation Act of 1973, as amended (29 USC 784), Title VI
of the Civil Rights Act of 1964, as amended, and related
regulations including 48 CFR Parts 21, 26 and 27; and 23 CFR
Parts 2060, 230, and 633.

The contractor and ali subcontractors must comply with: the
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 60-4.3.

Note: The U.S. Department of Labor has exclusive authority to
determine compliance with Executive Order 11246 and the
policies of the Secretary of Labor including 41 CFR 60, and 29
CFR 1625-1627. The contracting agency and the FHWA have
the authority and the responsibility to ensure compliance with
Title 23 USC Section 140, the Rehabilitation Act of 1973, as
amended {29 USC 794), and Title V! of the Civil Righis Act of
1964, as amended, and relaled regulations including 49 CFR
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and §33.

The following provision is adopted from 23 CFR 230, Appendix
A, with appropriate revisions to conform to the U.S.
Department of Labor {US DOL) and FHWA requirements.

1. Equal Empioyment Opportunity: Equal employment
opportunily (EEC) reguirements not to discriminate and fo take
affirmative action to assure equat epportunity as set forth
under taws, execulive orders, ruies, regulations {28 CFR 35,
29 CFR 1630, 28 CFR 1625-1627, 41 CFR 60 and 49 CFR 27)
and orders of the Secretary of Labor as modified by the
provisions prescribed herein, and imposed pursuant to 23
U.8.C. 140 shall constitute the EEO and specific affirative
action standards for the contractor's project activities under




this contract. The provisions of the Americans with Disabilities
Act of 1990 (42 U.5.C. 12101 et seq.} set forth under 28 CFR
35 and 29 CFR 1630 are incorporaied by reference in this
contract. In the execution of this contract, the confractor
agrees to compiy with the following minimum specific
requirement activities of EEQ;

a. The contractor will work with the contracting agency and
the Federal Government to ensure that it has made every
goad faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activities under the contract.

b. The contracter will accept as its operating policy the
following statement;

"It is the policy of this Company to assure thal applicanis
are employed, and that employees are treated during
employment, without regard to their race, religion, sex, color,
national origin, age or disability. Such action shal include:
empioyment, upgrading, demotion, or transfer; recruitment or
recruitment adverlising; layoff or termination; rates of pay or
other forms of compensation; and selection for training,
including apprenticeship, pre-apprenticeship, and/or on-the-
job training.”

2. EEO Officer: The contractor will designate and make
known to the contracting officers an EEQ Officer who will have
the responsibility for and must be capable of effectively
administering and promoting an active EEG program and who
must be assigned adequate authority and responsibility 1o do
s0.

3. Dissemination of Policy: Al members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge employees, or who recommend such action, or who
are substantially involved in such action, will be made fully
cognizant of, and will implement, the confractor's EEQ poticy
and contractual responsibifities te provide EEQ in each grade
and classification of employment. To ensure that the above
agreement will be met, the following actions will be taken as a
minimum:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not less often than once every six months, at which time the
coniractor's EEQ policy and its implementation will be
reviewed and explained. The meetings will be conducted by
the EEO Officer.

b. All new supervisory or personnel office employees will be
given a thorough indoctrination by the EEQ Officer, covering
all major aspects of the contractor's EEQ obligations within
thirty days following their reporing for duty with the contractor.

c. All personnel who are engaged In direct recruitment for
the project will be instructed by the EEQ Officer in the
contractor's procedures for focating and hiring minorities and
wOomert.

d. Notices and posters setting forth the contractor's EED
policy will be placed in areas readily accessible 1o employees,
applicants for employment and potential employees.

€. The contractor's EEQ policy and the procedures to
implement such policy will be brought to the attention of
employees by means of meetings, employee handbooks, or
other appropriate means.

4. Recruitment: When advertising for employees, the
contractor will include in all advertisements for employees the
notation: "An Equal Opportunity Employer.” All such
advertisements will be placed in publications having a large
circulation among minorities and women in the area from
which the project work force would normally be derived.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruitment through public and private employee referral
sources likely to yield qualified minorities and women. fo
meet this requirement, the contractor will identify sources of
potential minority group employees, and establish with such
identifie¢ sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. Inthe event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrais, the
contractor is expected to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEO contract provisions. Where
implementation of such an agreement has the effect of
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federat nondiscrimination provisions.

¢. The contractor wifl encourage its present employees to
refer minorities and women as applicants for employment.
Information and procedures with regard to referring such
applicants will be discussed with employees.

5. Persannel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, national
origin, age or disability. The following procedures shall be
followed:

a. The contractor will conduct periodic inspections of project
sites to insure that working conditions and employee facilities
da not indicate discriminatory treatment of project site
personnel.

b. The contractor wili periodically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

¢. The contractor will periodically review selected personnet
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor wiil
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons.

d. The contractor will promptly investigale ali complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will aternpt to resolve
such complaints, and wilt {ake appropriate corrective action
within a reasonable time. [f the investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the cantractor will inform
every complainant of alf of their avenues of appeal.

6. Training and Promstion:

a. The contracior will assist in locating, qualifying, and
increasing the skills of minorities and women who are




appiicants for employment or current empioyees. Such efforts
should be aimed at developing full journey level status
employees in the type of trade or job classification involved.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and State regulations, the
contractor shall make full use of training programs, ie.,
apprenticeship, and en-the-job training programs for the
geographicat area of contract performance. In the event a
special provision for fraining is provided under this contract,
this subparagraph will be superseded as indicated in the
speciat provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C. 140(a).

c. The contracior will advise employees and applicants for
employment of available fraining programs and entrance
requirements for each.

d. The contracior will periodically review the training and
promotion potential of employees who are minorities and
women and wilt encourage eligible employees fo apply for
such training and promotion.

7. Unions: If the contractor relies in whole or in part upon
unions as a source of employees, the contractor will use good
faith efforts to obtain the cooperation of such unions to
increase opportunities for minorities and women. Actions by
the contracior, either direclly or through a contractor's
association acting as agent, will include the procedures set
forth below:

a. The contractor will use good faith efforts to deveiop, in
cooperation with the unions, joint training programs aimed
toward qualifying more minorities and women for membership
in the unions and increasing the skills of minorities and women
so that they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an
EEO ciause into each union agreement to the end that such
union will be contractually bound fo refer applicants without
regard to their race, coior, religion, sex, national origin, age or
disabiity.

c. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the
exient such information is within the exclusive possession of
the fabor union and such labor union refuses to furnish such
information ta the contractor, the condractor shall so certify to
the contracting agency and shall set forth what efforts have
been made to oblain such information.

d. In the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time imit set forth
in the collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the employment
vacancies withoul regard to race, color, religion, sex, national
origin, age or disability; making full efforts to obtain qualified
and/or qualifiable minorities and women. The failure of a union
to provide sufficient referrals (even though i is obligated to
provide exclusive referrals under the terms of a collective
bargaining agreement) does not relieve the contractor from the
requirements of this paragraph. in the event the union referral
practice prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and these
spedcial provisions, such contractor shalt immediately notify the
contracting agency.

8. Reasonable Accommodation for Applicants /
Empioyees with Disabilities: The contractor must be familiar

with the requirements for and comply with the Americans with
Oisabilities Act and all rules and regulations established there
under. Employers must provide reascnable accommodation in
all employment activities unless to do so would cause an
undue hardship.

9. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discriminate on the grounds of race, color, religion, sex,
national origin, age or disability in the selection and retention
of subcontractors, including procurement of materials and
leases of equipment. The contractor shall take all necessary
and reasonable steps to ensure nondiscrimination in the
administration of this contract.

a. The contractor shall notify all potential subcontractors and
suppliers and lessors of their EEO obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEQ obligations.

10. Assurance Required by 49 CFR 26.13(b):

a. The requirements of 49 CFR Part 26 and the State
DOT's U.S. DOT-approved DBE program are incorporated by
reference.

b. The contractor or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex in the
performance of this contract. The contractor shall carry out
applicable requirements of 4% CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the contracting agency
deems appropriate.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEO
requirernents. Such records shall be retained for a period of
three years following the date of the final payment {o the
contractor for all contract work and shall be available at
reasonable times and places for inspection by authorized
representatives of the contracting agency and the FHWA,

a. The records kept by the contractor shall document the
following:

{1} The number and work hours of minority and non-
minority group members and women employed in each work
classification on the project;

(2) The progress and efforis being made in cooperation
with unions, when applicabie, {0 increase employment
opportunities for minorities and women; and

(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women;

b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project, indicating the number of minority, women, and
non-minority group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on [ormm FHWA-1381. The staffing data should
represent the project work force on board in all or any part of
the last payroll period preceding the end of July. if on-the-job
training is being required by special provision, the contractor




wilt be required to collect and report training data. The
employment data should reflect the work force on board during
all or any part of the fast payroll period preceding the end of
July.

it. NONSEGREGATED FACILITIES

This provision is applicable to ali Federal-aid construction
contracts and to all related construction subcontracts of
$10,000 or more.

The condractor must ensure that facilities provided for
employees are provided in such a manner that segregation on
the basis of race, colar, religion, sex, or national origin cannot
resull. The contractor may neither require such segregated
use by wiitten or oral policies nor tolerate such use by
employee custom. The contractor's obligation extends further
to ensure that its employees are not assigned to perform their
services af any location, under the contractor's control, where
the facililies are segregated. The term "facilities” includes
waiting rooms, work areas, restaurants and other eating areas,
time clocks, restrooms, washrooms, locker rooms, and other
storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing
provided for employees. The contractor shall provide separate
or single-user restrooms and necessary dressing or sleeping
areas o assure privacy between sexes.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section is applicable to ali Federal-aid construction
projects exceeding $2,000 and to ali refated subcontracts and
lower-tier subcontracts (regardiess of subcontract size). The
requirements apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid
highway. This excludes roadways functionally classified as
tocal roads or rural minor collectors, which are exempt.
Contracting agencies may elect to apply these requirements to
other projects.

The following provisions are from the U.S. Department of
L.abor regulations in 29 CFR 5.5 “Contract provisions and
related matters” with minor revisions to conform to the FHWA-
1273 format and FHMWA program reguirements.

1. Minimum wages

a. All laborers and mechanics employed or working upon
the site of the work, will be paid unconditionally and not less
often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are
permitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 CFR pant 3)), the full amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment compuled ai rates not less
than those confained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardiess of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

Contributions made or costs reasonably anticipated for bona
fide fringe benefits under section $(b)(2) of the Davis-Bacon
Act on behalf of laborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provisions

of paragraph 1.d. of this section; also, regutar contributions
made or costs incurred for more than a weekly period (but not
less often than quarterly} under plans, funds, or programs
which cover the particular weekly period, are deemed 1o be
constructively made or incurred during such weekly period.
Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for
the classification of work actually performed, without regard 1o
skill, except as provided in 28 CFR 5.5(a){4). L.aborers or
mechanics performing work in more than one classification
may be compensatled at the rate specified for each
classification for the time actually worked therein: Provided,
That the employer's payroll records accurately set forth the
time spent in each classification in which work is performed.
The wage delermination (including any additional classification
and wage rates conformed under paragraph 1.b. of this
section} and the Davis-Bacon poster (WH-1321) shall be
posted at all imes by the contractor and its subcontractors at
the site of the work in a prominent and accessible place where
it can be easily seen by the workers.

b.(1} The contracting officer shall require that any class of
laborers or mechanics, including heipers, which is not listed in
the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits
therefore only when the following criteria have been met:

(i} The work to be performed by the classification
requested is not performed by a classification in the wage
determination; ang

(i} The classification is utilized in the area by the
consiruction industry; and

(ii) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(2} If the contractor and the laborers and mechanics to be
employed in the classification {if known), or their
representatives, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the contracting officer to the
Adrministrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an authorized
representative, will approve, medify, or disapprove every
additional classification action within 30 days of receipt and
so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional time is
necessary,

(3) In the event! the contractor, the laborers or mechanics
to be employed in the classification ar their representatives,
and the comdracting officer do not agree on the proposed
classification and wage rate {including the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, or an
authorized representative, will issue a determination within
30 days of receipt and so advise the contracting officer or




will notify the contracting officer within the 30-day period that
additional time is necessary.

{4) The wage rate (inciuding fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3} of this section, shall be paid to all workers performing
work in the classification under this contract from the first
day on which work is performed in the classification.

¢. Whenever the minimumn wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination
or shall pay another bona fide fringe benefit or an hourly cash
equivalent thereof.

d. if the contractor does not make payments to a trustee or
other third person, the contracior may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the weitlen request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been mel. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the plan or program.

2. Withholding

The contracting agency shall upon ils own action or upon
written request of an authorized representiative of the
Bepartment of Labor, withhold or cause to be withheld from
the contractor under this contract, or any other Federal
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so
much of the accrued payments or advances as may be
conskidered necessary to pay laborers and mechanics,
inchuding apprentices, trainess, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part
of the wages required by the contract, the contracting agency
may, after wrilten notice to the contractor, take such action as
may be necessary lo cause the suspension of any further
payment, advance, or guaraniee of funds uniil such violations
have ceased.

3. Payrolls and basic records

a. Payrolls and basic records relating thereto shall be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all iaborers
and mechanics working at the sile of the work. Such records
shall contain the name, address, and social security humber of
each such worker, his or her correct classification, hourly rates
of wages paid {including rates of contributions or costs
anlicipated for bona fide fringe benefits or cash equivalenis
thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacoen Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b}2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
ptan or program has been communicated in writing fo the
laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs.

b.(1) The contractor shall submit weekly for each week in
which any contract work is performed a copy of ail payrofls to
the contracting agency. The payrolls submitted shall set out
accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social
security numbers and home addresses shall not be included
on weekly transmitials, Instead the payrolls shall only need to
include an individually identifying number for each employee {
e.g., the last four digits of the employee's social security
number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division
Web site at hitp//www dof.goviesa/whd/forms/wh347instr. htm
or its successor site. The prime contractor is responsible for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and current address of each covered worker,
and shall provide them upoen request to the contracting agency
for transmission fo the State DOT, the FHWA or the Wage and
Hour Division of the Depariment of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. It is not a viotation of this section for a prime
contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency..

(2) Each payroli submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shals
certify the following:

(i) That the payroll for the payrolt period contains the
information required to be provided under §5.5 (a){3)(ii) of
Regulations, 29 CFR part 5, the apptopriate information is
being maintained under §5.5 (a}{3)(i} of Regutations, 26
CFR part 5, and that such information is correct and
compiete;

(i) That each laborer or mechanic (inciuding each
helper, apprenfice, and trainee} employed on the contract
during the payroll pericd has been paid the full weekly
wages eamed, without rebate, either directly or indirectly,
and that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as sel forth in Regulations, 29 CFR
part 3;

(i) That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed,
as specified in the applicable wage determination
incorporated into the contract.




(3) The weekly submission of a properly executed
cerlification set forth on the reverse side of Optionat Form
WH-347 shalf satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph 3.b.(2} of
this section.

{4) The falsification of any of the above certifications may
subject the contractor or subcontractor o civit or criminal
prosecution under section 1001 of titie 18 and section 231 of
title 31 of the United States Code.

¢. The contractor or subcontracior shall make the records
required under paragraph 3.a. of this section available for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labor, and shall permit such
representatives to interview employees during working hours
on the jab. if the contractor or subcontractor fails to submit the
required records or to make them available, the FHWA may,
after written notice to the contractor, the contracting agency or
the State DOT, take such action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds. Furthermere, failure to submit the reguired
records upon request or to make such records available may
be grounds for debarment action pursuant to 29 CFR 5.12,

4. Apprentices and trainees
a. Apprentices (programs of the USDOL).

Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are
emplayed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, or ifa
person is employed in his or her first 80 days of probationary
emplaoyment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but
who has been certified by the Office of Apprenticeship
Tratining, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be efigible for
probationary employment as an apprentice.

The aliowable ratio of apprentices {o journeymen on the job
site in any crafl classification shalt not be greater than the ratio
permitted to the contractor as to the entire work force under
the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise
empioyed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the
classification of work actually performed. in addition, any
appreniice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor is
performing construction on a project in a locality other than
that in which its program is registered, the ratios and wage
rates (expressed in percentages of the journeyman's hourly
rate) specified in the contractor's or subcortractor's regisiered
program shall be observed.

Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice’s level of
progress, expressed as a percentage of the journeymen hourly

rate specified in the appficable wage determination.
Apprentices shall be paid fringe benefits in accordance with
the provisions of the apprenticeship program. If the
appreticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable
classification. if the Administrator determines that a different
practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination.

In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency
recognized by the Office, withdraws approval of an
apprenticeship program, the confractor will no longer be
permitted 1o utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable
program is approved.

b. Trainees {programs of the USDOL).

Except as provided in 29 CFR 5.16, trainees will not be
permitied to work at less than the predetermined rate for the
work performed unless they are employed pursuant to and
individually registered in a program which has received prior
approval, evidenced by format certification by the U.S.
Department of Labor, Emptoyment and Training
Administration.

The ratio of frainees to journeymen on the job site shail not be
greater than permitted under the pian approved by the
Empioyment and Training Administration.

Every trainee must be paid at not jess than the rate specified
in the approved program for the trainee's levet of progress,
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees shall
be paid fringe benefils in accordance with the provisions of the
trainee program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unfess the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage
determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan
approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed.
In addition, any trainee perfarming work on the job site in
excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the
wage determination for the work acilually performed.

in the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no
tonger be permitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an
acceptable program is approved.

c. Equai employment cpportusnity. The utilization of
appreniices, trainees and journeymen under this part shali be
in conformity with the equal empioyment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30.




d. Apprentices and Trainees (programs of the LS. DOT).

Apprentices and frainees working under apprenticeship and
skilt training programs which have been certified by the
Secretary of Transportation as promoting EEQ in connection
with Federal-aid highway construction programs are not
subject to the requirements of paragraph 4 of this Section |V,
The straight time hourly wage rates for apprentices and
trainees under such programs will be established by the
particutar programs. The ratio of apprentices and trainees fo
journeymen shall not be greater than permitted by the terms of
the particular program.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract.

6. Subcontracts. The contractor or subcontracior shall insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 in any lower tier
subcentracts. The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier subcontractor
with all the contract clauses in 29 CFR 5.5.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a
subcontractor as provided in 28 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contraci.

9. Disputes concerning labor standards. Disputes arising
out of the laber standards provisions of this contract shall not
be subject to the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the procedures
of the Department of Labor set forth in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the
employees or their representatives,

10. Certification of eligibiiity.

a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an
interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virlue of section 3(a) of
ihe Davis-Bacon Act or 29 CFR 5.12(a)(1}.

b. No part of this contract shall be subcontracted to any person
or firm ineligible for award of a Government coniract by virtue
of section 3(a} of the Davis-Bacon Act or 29 CFR 5.12(a){1).

¢. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001.

V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The following clauses apply to any Federal-aid construction
contract In an amount in excess of $100,000 and subject to the
overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shall be inserted in addition to
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6. As
used in this paragraph, the terms taborers and mechanics
include watchmen and guards.

1. Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
fequire or permit any such laborer or mechanic in any
warkweek in which he or she is employed on such work 1o
work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

2, Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph (1.} of this section, the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages. in addition, such contractor and subcondractor
shall be liable to the United States (in the case of work done
under conlract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each
individual laborer or mechanie, including watchmen and
guards, employed in violation of the clause set forth in
paragraph {1.) of this section, in the sum of $10 for each
calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forly
hours without payment of the overtime wages required by the
clause set forth in paragraph (1.} of this section.

3. Withholding for unpaid wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payabie on account of work performed by the
contractor or subgontractor under any such contract or any
other Federal contracl with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necessary lo safisfy any liabitities of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph (2.) of this
section,

4. Subcontracts. The coniractor or subcontractor shall insen
in any subcontracts the clauses set forth in paragraph (1.)
through (4.} of this section and also a clause requiring the
subcontraciors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for
compiiance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs (1.) through (4.) of this
section.




V1. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to ail Federal-aid construction
contracis on the National Highway System.

1. The contractor shall perform with its own organization
coniract work amounting to not fess than 30 percent {or a
greater percentage if specified elsewhere in the contract) of
the total original contract price, excluding any specialty items
designated by the contracting agency. Specialty tems may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
{23 CFR 635.118).

a. The lerm “perform work with its own organization” refers
to workers employed or leased by the prime contractor, and
equipment owned or rented by the ptime contractor, with or
without operators, Such term does not include empioyees or
equipment of a subcontractor or lower tier subcontractor,
agents of the prime contractor, or any other assignees. The
term may include payments for the costs of hiring leased
employees from an empioyee leasing firm meeting all relevant
Federal and State regulatory requirements. Leased
employees may only be included in this term if the prime
contractor meets alf of the following conditions:

{1} the prime contractor mainiains control over the
supervision of the day-to-day activities of the leased
employees;

(2) the prime contractor remains responsible for the guality

of the work of the leased employees;

(3) the prime contractor retains all power to accept or
exclude individual employees from work on the project; and

(4) the prime contractor remains ultimately responsible for

the payment of predetermined minimum wages, the
submission of payrolls, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty ltems” shall be construed to be limited to work
that requires highly specialized knowiedge, abilities, or
eguipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whoie and in general are to be limited to minor
components of the overali contract.

2. The contract amount upon which the requirements set forth
in paragraph (1) of Section Vi is computed includes the cost of
material and manufactured products which are to be
purchased or produced by the contractor under the contract
provisions.

3. The contractor shall furnish (a) a competent superintendent
of supervisor who is employed by the firm, has full authority to
direct performance of the work in accordance with the contract
requirements, and is in charge of all construction operations
(regardless of who perfarms the work) and {b) such other of its
own organizational resources {supervision, management, and
engineering services) as the contracting officer determines is
necessary to assure the performance of the contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
coniractor of any responsibility for the fulfiliment of the
contract. Written consent will be given only afier the
contracting agency has assured that each subcontract is

evidenced in writing and that it contains all pertinent provisions
and requirements of the prime contract.

5. The 30% self-performance requirement of paragraph (1) is
not applicable to design-build contracts; however, contracting
agencies may eslabiish their own seli-performance
requirements.

VIl. SAFETY: ACCIDENT PREVENTION

This provision is applicablelo all Federal-aid
consiruction contracts and to all related subcontracis.

1. In the performance of this contract the contractor shall
comply with alf applicable Federal, State, and local laws
governing safely, health, and sanitation {23 CFR 635). The
contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as i
determines, or as the contracting officer may determine, to be
reasonably necessary 1o protect the life and health of
employees on the job and the safety of the public and to
protect property in conneclion with the performance of the
work covered by the contract.

2. ltis a condition of this contract, and shall be made a
condition of each subcontract, which the confractor enters into
pursuant to this contract, that the contractor and any
subcontracior shall not permit any employee, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous 1o his/her
healih or safely, as determined under construction safety and
health standards (28 CFR 1926) promuigaled by the Secretary
of Labor, in accordance with Section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C. 3704).

3. Pursuant to 29 CFR 1826.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of confract
performance to inspect or investigate the matter of compliance
with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40
U.5.C.3704).

Viil. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicableto alf Federal-aid
construction contracts and to all related subcontracts.

In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made
by engineers, contractors, suppliers, and workers on Federai-
aid highway projects, it is essential that all persons concerned
with the project perform their functions as carefuily, thoroughly,
and honestly as possible. Willful falsification, distortion, or
misrepresentation with respect to any facts related to the
project is a violation of Federal law. To prevent any
misundersianding regarding the seriousness of these and
similar acts, Form FHWA- 1022 shall be posted on each
Federal-aid highway project {23 CFR 635) in one or more
places where it is readily available to afl persons concerned
with the project:

18 U.S.C. 1020 reads as follows:




"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or to
be used, or the guantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, contracts, or costs
of construction on any highway or retated project submitted for
approval to the Secretary of Transporiation; or

Whoever knowingly makes any false statement, false
representation, false report or faise claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materials furnished or to be furnished, in
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 1, 1916, (39 Stat. 355), as amended
and supplemented;

Shall be fined under this fitle or imprisoned not more than 5
years or both,”

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

By submission of this bid/proposal or the execution of this
contract, or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, or subconiractor, as
appropriate, will be deemed to have stipulated as follows:

1. That any person wha is or will be utilized in the
performance of this contract is not prohibited from receiving an
award due to a viotation of Section 508 of the Clean Water Act
or Section 306 of the Clean Air Act.

2. That the contractor agrees to include or cause to be
included the requirements of paragraph (1} of this Section X in
every subcontract, and further agrees fo take such action as
the caniracting agency may direct as a means of enforcing
such requirements.

X, CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to all Federal-aid construction
contracis, design-build contracts, subcontracts, lowes-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost $25,000 or more — as
defined in 2 CFR Parts 180 and 1200.

1. Instructions for Certification — First Tier Participants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the cerlification sef out below.

b. The inabitity of a person to provide the cerlification set out
below will not necessarily result in deniat of participation in this

covered {ransaction. The prospective first tier participant shall
submit an expianation of why it cannot provide the certification
set out below. The certification or explanation will be
considered in connection with the department or agency's
determination whether to enier into this transaction. However,
failure of the prospective first tier participant to furnish a
certification or an explanation shall disqualify such a person
from participation in this transaction.

c. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter info this transaction, If it is later
determined that the prospective participant knowingly rendered
an erronecus certification, in addition to other remedies
available to the Federal Government, the contracting agency
may terminate this transaction: for cause of default.

d. The prospective first tier participant shall provide
immediate writien notice to the cantracting agency to whom
this proposal is submiifed if any time the prospective first tier
participant learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances,

e. The ierms "covered transaction," "debarred,”
"suspended,” "ineligible,” "participant,” "person,” “principal,”
and "voluntarily excluded,"” as used in this clause, are defined
in 2 CFR Parts 180 and 1200. *First Tier Covered
Transactions” refers to any covered transaction between a
grantee or subgraniee of Federal funds and a participant {such
as the prime or general contract). “Lower Tier Covered
Transactions” refers to any covered transaction under a First
Tier Covered Transaction (such as subcontracts). “First Tier
Participant” refers fo the participant who has entered into a
covered transaction with a grantee or subgrantee of Federal
funds (such as the prime or generat contractor). “Lower Tier
Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participanis (such as subcontractors and supptiers).

{. The prospective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, uniess authorized by
the department or agency entering info this transaction.

g. The prospective first tier participani further agrees by
submitting this proposal that it will inciude the clause titled
"Cerlification Regarding Debarment, Suspension, Ineligibifity
and Voluntary Exclusion-Lower Tier Covered Transactions,”
provided by the department or contracling agency, entering
into this covered transaction, without madification, in alt lower
tier covered transactions and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshold.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the cerlification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibifity of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website (hitps.//www.epls.gov/), which is
compiled by the Generat Services Adminisiration.




i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowiedge and information of the prospective participant
is not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.

] Except for transactions authorized under paragraph () of
these instructions, if a participant in a covered transaction
knowingty enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarity
exciuded from participation in this transaction, in addition to
other remedies availabie o the Federal Government, the
department or agency may terminate this transaction for cause
or default.

L

2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — First Tier
Participants:

a. The prospective first lier participant certifies to the best of
its knowledge and belief, that il and its principals:

(1) Are not presently debarred, suspended, propased for
debarment, declared ineligible, or voluntarily excluded from
participating in covered fransactions by any Federal
department or agency,

(2) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment renderad
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing
a public (Federal, State or local) fransaction or contract under
a public transaction; viofation of Federal or State antitrust
statutes or commission of embezziement, theft, forgery,
bribery, falsification or destruction of records, making false
statemenis, or receiving stolen property;

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or
local} with commission of any of the offenses enumerated in
paragraph (a)(2) of this certification; and

{(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or default.

b. Where the prospective participant is unabie to certify to
any of the statements in this certification, such prospective
participant shalf attach an explanation to this proposal.

2. Instructions for Certification - Lower Tier Participants:

{Applicabie to all subcontracts, purchase orders and other
lower tier transactions requiring prior FHWA approvat or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200)

a. By signing and submitiing this proposal, the prospective
lower tier is providing the certification set out below.

b. The certification in this clause is a material represeniation
of fact upor which refiance was pltaced when this transaction
was entered into. if it is later determined that the prospective
lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the
Federal Government, the depariment, or agency with which
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this fransaction criginated may pursue available remedies,
including suspension and/or debarment.

¢. The prospective fower tier participant shalt provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective fower tier participant
learns that its certification was erroneous by reason of
changed circumstances.

d. The terms "covered transaction,” "debarced,”
"suspended,” "ineligible,” "participant,” "person,” "principal,”
and "voluntarily excluded,” as used in this clause, are defined
in 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal is submitied for assistance in obtaining a
copy of those regutations. “First Tier Covered Transactions”
refers to any covered transaction between a grantee or
subgrantee of Federal funds and a participant (such as the
prime or general contract). “Lower Tier Covered Transactions”
refers to any covered transaction under a First Tier Covered
Transaction {such as subcontracts). "First Tier Participant”
refers to the panticipant who has entered into a covered
transaction with a grantee or subgrantee of Federal funds
{such as the prime or generat contractor). “Lower Tier
Participant™ refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participants {such as subcontractors and suppliers).

e. The prospective lower tier participant agrees by
submitting this proposat that, should the proposed covered
transaction be entered into, it shall noi knowingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily
exciuded from participation i this covered transaction, unless
authorized by the department or agency with which this
transaction originated.

{. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exciusion-Lower Tier Covered Transaction,”
without modification, in all lower tier covered transactions and
in all solicitations for lower tier covered transactions exceeding
the $25,000 threshold.

g. A participant in a covered transaction may rely upon a
certification of a prospective patiicipant in a lower tier covered
{ransaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective pariicipants, each
participant may, but is not required to, check the Excluded
Parlies List System website (hifps://www.epls gov/), which is
compiled by the General Services Administration.

h. Nothing contained in the foregoing shalf be construed to
require establishrent of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business dealings.

i. Except for transactions authorized under paragraph e of
these insfructions, if a participant in a coverad transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
exciuded from participation in this transaction, in addition to
other remedies available to the Federal Government, the




department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debarment.

LR Y

Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--L.ower Tier
Participants:

1. The prospective fower tier participant certifies, by
subrnission of this proposal, that neither it nor its principals is
presenily debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily exciuded from participating in
covered transactions by any Federal department or agency.

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shalf attach an explanation to this
proposal.

PR

XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000 (49 CFR 20).

1. The prospeclive parficipant certifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting 1o influence an officer or employea of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
conttract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agresment,
and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or
cooperative agreement.

b. if any funds other than Federal appropriaied funds have
been paid or wilt be paid to any person for influencing or
attempting to influence an officer or empioyee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an empioyee of a Member of Congress in
connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and
submit Slandard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

2. This cedification is a material representation of fact upon
which refiance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by 31
U.8.C. 1352, Any person who fails to file the required
certification shail be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

3. The prospective participant also agrees by submitting its
bid or proposal that the paricipant shail require that the
language of this certification be included in all lower tier
subcontracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly.
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ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS

This provision is applicable to ali Federal-aid projects funded
under the Appalachian Regional Development Act of 1965,

1. During the performance of this contract, the contractor
undertaking to do work which is, or reasorably may be, done
as on-site work, shall give preference to qualified persons who
regularly reside in the labor area as desighaled by the DOL
wherein the contract work is situated, or the subregion, or the
Appalachian counties of the State wherein the confract work is
sifuated, except:

a. To the extent that qualified persons regularly residing in
the area are not available.

b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnei necessary to
assure an efficient execution of the contract work.

c. Far the obligation of the contractor to offer employment to
present or former employees as the result of a lawful collective
bargaining contract, provided that the number of nonresident
persons employed under this subparagraph (fc) shall not
exceed 20 percent of the total rumber of employses employed
by the contractor on the contraci work, except as provided in
subparagraph (4) below.

2. The contractor shafl place a job order with the State
Employment Service indicating {a) the classifications of the
laborers, mechanics and other employees required to perform
the contract work, (k) the number of employees required in
each classification, (c) the date on which the pardicipant
estimates such empioyees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
placed with the State Employment Service in writing or by
telephone. If during the course of the contract work, the
information submitted by the contractor in the original job order
is substantially modified, the participant shall promptly notify
the State Employment Service.

3. The contractor shall give full consideration to all qualified
job applicants referred to him by the State Employment
Service. The contractor is not required to grant employment to
any job applicants who, in his opinion, are not gqualified to
perform the classification of work required.

4. if, within one week following the placing of a job order by
the contractor with the State Employment Service, the State
Employmaent Service is unable to refer any qualified job
applicants to the contractor, or tess than the number
requested, the State Employment Service will forward a
cedificate to the contractor indicating the unavailability of
applicants. Such certificate shall be made a patt of the
contractor's permanent project records. Upon receipt of this
cerlificate, the contractor may employ persons who do not
normally reside in the labor area to fill positions covered by the
certificate, notwithstanding the provisions of subparagraph (1c}
above.

5. The provisions of 23 CFR 633.207(e) allow the
contracting agency to provide a contractuat preference for the
uge of mineral resource materials native to the Appalachian
region.
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8. The contractor shail include the provisions of Sections 1
through 4 of this Attachment A in evary subcontract for work
which is, or reasonably may be, done as on-site work.
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CERTIFICATION REGARDING

DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS
PRIMARY AND LOWER TIER COVERED TRANSACTIONS

The prospective Primary and/or Lower Tier participant certifies, by signing and
submitting this proposal, to the best of its knowledge and belief, that it and its principals:

Are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any Federal, State or local department

or agency.

Have not within a three-year period preceding this proposal been convicted of or had a
civil judgment rendered against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public (Federal, State or
local) transaction or contract under a public transaction; violation of Federal or State
antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, or receiving stolen property.

Are not presently indicted for or otherwise criminally or civilly charged by a
governmental entity (Federal, State or local) with commission of any of the offenses
enumerated in the preceding paragraph of this certification; and

Have not within a three- year period preceding this application/proposal had one or more
public transactions (Federal, State, or local) terminated for cause or default.

Where the prospective Primary and/or Lower Tier participant is unable to certify to any of
the statements in this certification, such prospective participant shall attach an explanation

to this proposal.

(Exceptions to the above are to be submitted on a separate sheet with the bid proposal)

For any exception noted, indicate to whom it applies, initiating agency, and dates of action.
Providing false information may result in criminal prosecution or administrative sanctions.
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SPECIAL PROVISION

REGARDING

NON-DISCRIMINATION IN EMPLOYMENT

Bidders are cautioned as follows:

By signing this bid, the bidder will be deemed to have signed and agreed that all persons,
firms or corporations supplying goods, material, equipment or service of any kind to the State of
Tennessee will not discriminate against any employee or applicant for employment on the basis
of handicap, race, religion, national origin or sex and further, that while under contract with the
State will show proof upon request that all employment practices including, but not limited to,
promotion, rates of pay, transfers, recruitment, recruitment advertising, terminations, layoffs and
training and apprenticeship programs are not discriminatory in nature. Each contractor shall be
required to post in conspicuous places, available to all employees and applicants for
employment, notices of non-discrimination.
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(Rev. 01-03-13)
(Rev. 01-03-14)
(Rev. 09-08-14)
(Rev. 01-06-15)

REGARDING
PA N TRAN A

This Contract contains "Tennessee Department of Transportation 2015 Minimum Wage
Scales for State Funded Construction”, Tennessee Department of Labor Decision No. T-40128,
dated January 1, 2015, and Tennessee Department of Transportation 2015 Minimum Wage
Scales for Federal-Aid Highway Construction, U, S. Department of Labor Decision No.
TN150002 (dated January 2, 2015).

The Contractor is required to pay the greater of the two (2) rates for each classification

Note: Minimum Wage Scales for Federal-Aid Heavy Construction are on file with the Department, and
will be included in all applicable Contract Proposais
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TENNESSEE

2015 MINIMUM WAGE SCALES FOR STATE FUNDED CONSTRUCTION

January 1, 2015 Tenn. BOL Decision No. T-40128
Basic | Craft
CLASSIFICATION (ENGLISH) CLASSIFICATION (SPANISH) Hourly No.
Rates
Bricklayer Ladrillero 21.88 01
Carpenter / Leadsperson Carpintero o Lider 16.94 02
Class "A" Operators Operador Clase A 18.70 03
Class "B" Operators Operador Clase B 16.75 04
Class "C" Operators Operador Clase C 17.54 05
Class "D" Operators Operador Clase D 16.29 06
Concrete Finisher Terminador de Cemento 15.25 07
Prill Operator (Caisson) Operador de Perfordora 2491 | 08
Electrician Electricista 24.20 09
Farm Tractor Operator (Power Broom) Operador de Tractor de Rancho 14.09 10
Ironworkers (Reinforcing) Herrero 16.52 11
Ironworkers (Structural) Herrero de Estructura 16.89 i2
Mechanic (Class I) Heavy Duty Mecanico Clase 1 21.32 13
Mechanic (Class i) Light Duty Mecanico Clase 2 18.49 14
Painter / Sandblaster Pintor ¢ Lajador 26.36 15
Powder Person / Blaster Proveedor de Explosivos 19.50 16
Skilled Laborer Obrero Diestro 15.14 17
Survey Instrument Operator Operador de Agrimensor 19.50 18
Sweeping Machine (Vacuum) Operator Operador de Barredora 14.87 19
TFruck Driver (2 axles) Camionero (2 ejes) 15.47 20
Truck Driver (3/4 axles) Camionero (3 o 4 ejes) 13.92 21
Truck Driver (5 or more axles) Camionero (5 0 mis ejes) 17.25 22
Laborer /Unskilled , Flagger, Fraffic Obrere no Diestro 13.12 23
Control, Pickup Driver
Worksite Traffic Coordinator Coordirar de Trafico en el Lugar de 19.91 24
Trabajo
Crane Operator Operador de la Grua 19.50 25
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CLASSIFICATION CRAFT NO.
SKILLED LABORER: 17

Air Tool Operator, Asphalt Raker, Chain Saw Operator, Concrete Mixer Operator {less than 1 vard), Concrete
Rubber/Edger, Fence Erector, Form Setter (Steel Road), Guardrail Erector, Mechanic's Helper (Tire Changer or
Qiler), Mortar Mixer, Nozzelman or Gun Operator (Gunite), *Pipelayer, Sign Erector

CLASS "A” OPERATORS: 93

Backhoe/Hydraulic Excavator (3/4 yard and over), Crane (less than 20 tons see Crane Operator below), End
Loader (3 yards and over), Motor Patrol (Finish), Pile Driver, Dragline

CLASS "B" OPERATORS: 04

Backhoe/Hydraulic Excavator (less than 3/4 yard), Bull Dozer or Push Dozer, End Loader (less than 3 yards),
Motor Pztrol (Rough), Tractor (Crawler/Utility), Scraper, Shovel, Trenching Machine

CLASS "C" OPERATORS: 05

Asphalt Paver, Concrete Finishing Machine, Concrete Paver, Scale, Spreader (Seli-Propelled), Concrete
Grinder, Asphait Milling Machine, Boring Machine Operator (Horizontal)

CLASS "D" OPERATORS: 06

Bobeat, Central Mixing Plant, Concrete Pump, Concrete Saw, Curb Machine (Automatic or Manual),
Dozer or Loader (Stockpile), Prill (Piling), Mulcher or Seeder, Rock Drill (Truck Mounted), Roller
{Asphalt), Roller (Compaction Self-Propelled), Soil Stabilization Machine, Tractor (Boom & Hoist),
Bituminous Distributor Machine, Pump, Track Drill, Striping Machine Operator, Ditch Paving Machine

CRANE OPERATOR: 25

Means one who operates boom-type equipment equal to or greater than 20 tons to hoist and move
materials, raise and lower heavy weights and perform other related operations; may oil, grease or
otiterwise service and make necessary adjustments to equipment as needed; and may perform other related
duties. (Note: The equipment is used for such work as pouring conerete and setting steel. This work is
subject to strict inspection and must conform closely to specifications. The equipment may also be used for
other miscellaneous tasks for which crane or stick-type equipment is required which may include hoist

operations and pile driving operations,)

*Skilled Laborer - Pipelayer Classification

For any work where prevailing wage rates apply which is located five feet or more ouiside the actual building if
building construction is involved:

AND

(a) which consists of the building, rebuilding, locating, relocating or repairing any street, highway, bridges,
water lines, sewer lines, gas lines, force mains or other related utilities

OR

(b) which involves the construction or upgrading of industrial parks or sites and is located outside the five

foot limitation.
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The classification of pipelayer shall be applicable and the description of work under this classification shall be as
follows:

Lays, connects, inspects and tests water lines, force mains, gas lines, sanitary or storm sewers and
drains, underground telephone and electric ducts or other utilities manufactured from clay, concrete,
steel, plastic, cast iron pipe or other similar materials.

May smooth bottom ef trench to proper elevation by scoeping with a shovel; receives pipe lowered
from tep of trench; inserts spigot end of pipe into bell end of last laid pipe; adjusts pipe to line and
grades, caulks and seals joint with cement or other sealing compound; may connect threaded or
flanged joint pipe; may assemble and place corrugated metal or plastic pipe and performs other reiated

duties.

Additional Information :
Wage Rates :  http://www.tennessee.gov/iabor-wid/prevail.html

Poster Page : hitp://www.state.tn.ns/laber-wfd/poster.him

Note: Adobe Acrobat Reader is required in order to download & print. If vou do not have this
software a link is provided at the bottom of the Poster Page for a free download.

Tenn.Dept. of Labor & Workforce Development (Labor Standards Division) : (615 741-2858,

APPRENTICESHIP REGULATIONS:

Under T.C.A., §12-449, the Prevailing Wage Commission has promulgated Rule 0800-3-2-.04 which provides that;
"Apprentices shall mean those persons registered individually under a bona fide apprenticeship program registered
with the Bureau of Apprentiship and Training in the United States Department of Labor. The state agency
contracting officer shall require the contractor or sub-contractor using the apprentice to submit evidence of his
indenture and/or apprenticeship registratien when the apprentice’s name first appears on a submitting payrolL."

AUTHORITY: T.C.A., §12-449. Administrative History: Original Rule filed June 4, 1976. Effective: July 14, 1976.




(Rev. 01/06/15)

JENNE DEPARTM ETR RTA

MINIMUM WAGE SCALES FOR FEDERAL AID HIGHWAY CONSTRUCTION

General Decision Number: TN150002 01/02/2015 T2
Superseded General Decision Number: TN2G140002
State: Tennessee

Constructicn Type: Highway

Counties: Tennessee Statewide.

HIGHWAY CONSTRUCTION PROJECTS (excluding tunnels, building
structures in rest area projects & railroad construction:
bascule, suspension & spandrel arch bridges designed for
commercial navigation, bridges involving marine construction:
and cother major bridges).

Note: Executive Order (EQ) 13658 establishes an heourly minimum
wage of $10.10 for 2015 that applies to all contracts subject
to the Davis-Bacon Act fer which the solicitation is issued on
or after January 1, 2015. If this contract is covered by the
EQ, the contractor must pay all workers in any classification
listed cn this wage determination at least $10.10 (or the
applicable wage rate listed on this wage determination, if it
i1s higher) for all hours spent performing on the contract. The
EQ minimum wage rate will be adjusted annually. Additicnal
information on c¢ontractor requirements and worker protections
under the EC is available at www.dol.gov/whd/govcontracts.

Modification Number Publication Date
0 061/02/2015

*  SUTNZ010-002 03/24/2014

Rates Fringes
BRICKLAYER. .o i i it et v iie e Pl 5 21,98
CARPENTER . v v v i i i i s i v i e e e ns S 16.85

CEMENT MASON/CONCRETE FINISHER...$ 15.22

ELECTRICIAN . s vt s e i vt v et e vennnes 5 24.6%
TRONWORKER
Reinforcing.. .o vnn v unn. $ 15.91

Structural. . o i i i 5 17.97

TENNESSEE




LABORER

Common/Unskilled....ovvvnn.. s

Skilled

Air Tool Operator,
Asphalt Raker, Chain Saw
Operator, Concrete Mixzer
{less than 1 yd),
Concrete Rubber, Edger,
Fence Erector, Form
Setter {steel)}, Guard
Rail Erector, Mechanic's
Tender (tire changer or
ciler), Mortar Mixer,
Nozzleman or Gun Operator
{gunite}, Pipelayer,

Sign Erector... e ennnean $ 14.88

PAINTER ({INCLUDES SANDBLASTER)...S$ 26.23

POWER EQUIPMENT OPERATOR:
GROUP 1
Backhoe/Hydraulic
Excavator {3/4 yd &
over), Crane (less than
20 Tons), End Loader (3
yd & over), Motor Patrol
{finish),Piledriver,

Draglinme......cvvinivnnn.. S 18.62

GROUP 1A

Prill Operator {(Caisson)...$

Farm Tractor Operator

(Power Broom) .....ooeuv.n L..5 13,21

GROUP 2
Backhoe/Hydraulic
Excavator {less than 3/4
yd), Bulldozer or Push
Bozer, End Loader (less
than 3 yd), Motor Patrol
{rough), Tractor
(crawler/ utility), Truck
river (Heavy Duty, Off
Road) Scraper, Shovel, or
Trenching Machine....... s
GRCUP 3
Asphalt Paver, Concrete
Finishing Machine,
Concrete Paver, Scale,
Spreader {self-
propelied), Concrete
Grinder, Asphalt Milling
Machine, Bering Machine
{(horizontal).......coovnu s
GROUP 4
Bobcat, Central Mining
Plant, Concrete Pump,
Concrete Saw, Curb
Machine (automatic or
msnual), Dozer or Loader
(stockpile), Drill
{(piling), Mulcher or
Seeder, Rock Drill (truck
mounted), Roller
(asphalt), Roller

le.51

17.16




(compaction self-

propelled), Soil

Stabilization Machine,

Tractor ({bcoom and hoist},
Bituminous Distributor

Machine, pump, Track

Drill, Striping Machine....$ 16.0Z2

Heavy Duty Mechanic........ $ 20.88
Light Duty Mechanic........ $ 17.04
Sweeping Machine (Vacuum)

(6] ST=5 o B wlo % 2l $ 15.34
GROUP 5

Crane (over 20 Tons)....... $ 19.02

TRUCK DRIVER

DRSO Y $ 14.17
3-4 XIS . it it e $ 14.33
5 0r more axleS. ... neenann 5 16.93

WELDERS - Recelve rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may ke added after
award only as provided in the labor standards contract clauses

(Z9CFR 5.5 (a) (1) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited typel(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of "identifiers" that indicate whether the particular
rate is a union rate {current union negotiated rate for local),
a survey rate (weighted average rate) or a union average rate
{weighted union average rate),.

Union Rate Identifiers

A four letter classification abbreviation identifier enclosed
in dotted lines beginning with characters other than "SU" or
"UAVGY denctes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLUM0O1S8-005 07/01/2014. PLUM is an abbreviation identifier of
the union which prevailed in the survey for this
classification, which in this example would be Plumbers. (19§
indicates the local union number or district council number
where applicable, i.e., Plumbers Local 0198. The next number,
005 in the example, is an internal number used in processing
the wage determination., 07/01/2014 is the effective date of the
most current negotiated rate, which in this example is July I,

2014.

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate.




Survey Rate Identifiers

Classifications listed under the "SU" identifier indicate that
ne cone rate prevalled for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all
rates reported in the survey, it may include both union and
nen-union rates, Example: SULA2012-007 5/13/2014. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2012 is the year of survey on which
these classifications and rates are based. The next number, 007
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier,

Survey wage rates are not updated and remain in effect until a
new survey 1s conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those
classifications: however, 100% of the data reported for the
classifications was union data. EXAMPLE: UAVG-QH-0010
08/29/2014. UAVG indicates that the rate is a weighted union
averadge rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. 08/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each vear, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is

based.

WAGE DETERMINATION APPEALS PROCESS

1.} Has there been an initial decision in the matter? This can

* an existing published wage determination

* a survey underlying a wage determination

* a Wage and Hour Division letter setting forth a position on
a wage determination matter

* & conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Reglonal Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.}
and 3.) should be fcllowed.

With regard to any other matter not vet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:




Branch of Construction Wage Determinations
Wage and Hour Division

U.5. bepartment of Labor

200 Ceonstitution Avenue, N.W.

Washington, DC 20210

2.} If the answer tc the gquestion in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
{See 29 CFR Part 1.8 and 2% CFR Part 7). Write to:

Wage and Hour Administrator
U.3. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information {wage
payment data, project description, area practice material,
etc.) that the reqguestor considers relevant to the issue,

3.} If the decision of the Administrator is neot favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board}. Write to:

Administrative Review Board
U.S. Department of Labor

200 Constitution Avenue, N.W,
Washington, bC 20210

4.) All decisicns by the Administrative Review Roard are final.

END OF GENERAL DECISION
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proceed for a major part of a shift, nor-
mally excluding Saturdays, Sundays,
and State-recognized legal holidays.

62 FR 6873, Feb. 4. 1997, as amended at 67
FR 75524, Dec. 10, 2002]

§635.103 Applicability.

The policies, requirements, and pro-
cedures prescribed in this subpart shall
apply to all Federal-aid highway
projects.

169 FR 7118, Feb. 13, 2004]

$635.104 Method of construction.

{a} Actual construction work shall be
performed by contract awarded by
competitive bidding: unless, as pro-
vided in §635.104{b), the STD dem-
onstrates to the satisfaction of the Di-
vision Administrator that some other
method is more cost effective or that
an emergency exists. The STD shall as-
sure opportunily for free, open, and
competitive bidding., including ade-
quate publicity of the advertisements
or calls for bids. The advertising or
calling for bids and the award of con-
tracts shall comply with the proce-
dures and requirements set forth in
§§635.112 and 635.114.

{b} Approval by the Division Admin-
istrator for construction by a method
other than competitive bidding shall be
requested by the State in accordance
with subpart B of part 635 of this chap-
ter. Before such finding is made, the
STD shall determine that the organiza-
tion to undertake the work is so
staffed and equipped as to perform such
work satisfactorily and cost effec-
tively.

(cy In the case of a design-build
project, the requirements of 23 CFR
part 636 and the appropriate provisions
pertaining to design-build contracting
in this part will apply. However, no
justification of cost effectiveness is
necessary in selecting projects for the
design-build delivery method.

{56 FR 37004, Aug. 2, 1991, as amended at §7
FR 75925, Dec. 10, 2062]

§635.105 Supervising agency.

(a) The S5TD has responsibility for
the construction of all Federal-aid
projects, and is not relieved of such re-
sponsibility by authorizing perform-
ance of the work by a local public

§635.106

agency or other Federal agency. The
STD shall be responsible for insuring
that such prejects receive adequate su-
pervision and inspection to insure that
projects are completed in conformance
with approved plans and specifications.

(b) Although the STD may employ a
consultant to provide construction en-
gineering services, such as inspectlion
or survey work on a project, the STD
shall provide a full-time employed
State engineer to be in responsible
charge of the project.

{c} When a project is located on a
street or highway over which the STD
does not have legal jurisdiction, or
when special conditions warrant, the
STD, while not relieved of overal}
project responsibility, may arrange for
the local public agency having jurisdic-
tion over such street or highway to
perform the work with its own forces
or by contract; provided the following
conditions are met and the Division
Administrator approves the arrange-
ments in advance.

(1} In the case of force account work,
there is full compliance with subpart B
of this part.

(2} When the work is Lo be performed
under a contract awarded by a local
public agency, all Federal require-
ments including those prescribed in
this subpart shaill be met.

(3} The local public agency is ade-
quately staffed and suitably equipped
to undertake and satisfactorily com-
plete the work; and

(4) In those instances where a local
public agency elects Lo use consulrants
for construction engineering services,
the local public agency shall provide a
full-time employee of the agency to be
in responsible charge of the project,

§635.106 Use of publicly owned equip-
ment.

(a} Publicly owned equipment should
not normaily compete with privately
owned equipment on a project to be let
to contract. There may be exceptional
cases, however, in which the use of
equipment of the State or local public
agency for highway construction pur-
poses may be warranied or justified. A
proposal by any STD for the use of pub-
licly owned equipment on such a
project must be supported by a showing
that it would clearly be cost effective
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§635.107

to do so under the conditions peculiar
to the individual project or locality.

(b Where publicly owned equipment
is to be made available in connection
with construction work Lo be let to
contract, Federal funds may partici-
pate in the cost of such work provided
the following conditions are met:

(1) The proposed use of such equip-
ment is clearly set forth in the Plans,
Specifications and Estimate (PS&E)
submitted to the Division Adminis-
trator for approval.

(2} The advertised specifications
specify the items of publicly owned
equipment available for use by the suc-
cessful bidder, the rates to be charged,
and the points of availability or deliv-
ery of the equipment; and

(3} The advertised specifications in-
clude a notification that the successful
bidder has the option either of renting
pari or all of such equipment from the
State or local public agency or other-
wise providing the equipment nec-
essary for the performance of the con-
tract work,

(¢} In the remtal of publicly owned
equipment to contractors, the State or
local public agency shall not profit at
the expense of Federal funds.

(d} Unforeseeable conditions may
make it necessary to provide publicly
owned equipment to the contractor at
rental rates agreed to between the con-
tractor and the State or local public
agency after the work has started. Any
such arrangement shall not form the
basis for any increase in the cost of the
project on which Federal funds are (o
participate.

(e) When publicly owned equipment
is used on projects constructed on a
force account basis, costs may be de-
termined by agreed unit prices or on an
actual cost basis, When agreed unit
prices are applied the equipment need
not be itemized nor rental rates shown
in the estimate. However, if such work
is to be performed on an actual cost
basis, the STD shall submit to the Di-
vision Administrator for approvai the
scheduie of rates proposed to be
charged, exclusive of profit, for the
publicly owned equipment made avail-
able for use.

23 CFR Ch, | (4-1-04 Edition)

§635.107 Participation by disadvan-
taged business enterprises.

{a} The STD shail schedule contract
lettings in a balanced program pro-
viding contracts of such size and char-
acter as to assure an opportunity for
all sizes of contracting organizations
Lo coempete, In accordance with Title
V1 of the Civil Rights Act of 1964, sub-
sequent Federal-aid Highway Acts, and
49 CFR part 26, the STD shall ensure
equal opportunity for disadvantaged
business enterprises (DBEs) partici-
pating in the Federat-aid highway pro-
gram.

(b) In the case of a design-build
project funded with title 23 funds, the
requirements of 49 CFR part 26 and the
State's approved DBE plan apply. If
DBE goals are set, DBE commitments
above the goal must not be used as a
proposal evaluation factor in deter-
mining the successful offeror.

{67 FR 75825, Dec. 14, 2002}

§635.108 Health and safety.

Contracts for projects shall include
provisions designed:

{a) To insure full compliance with all
applicable Federal, State, and local
taws governing safety, health and sani-
tation; and

(b) To require that the contraclor
shall provide all safeguards, safety de-
vices, and protective equipment and
shall take any other actions reason-
ably necessary Lo protect the life and
health of persons working at the site of
the project and the safety of the public
and to protect preperty in connection
with the performance of the work cov-
ered by the contract.

$635.109 Standardized changed condi-
tion clauses.

(a} Except as provided in paragraph
(by of this section, the following
changed conditions contract clauses
shall be made part of, and incorporated
in, each highway construction project
approved under 23 U.S.C. 106:

(1) Differing site conditions. {i} During
the progress of the work, if subsurface
or latent physical conditions are en-
countered at the site differing materi-
aily from those indicated in the con-
tract or if unknown physical condi-
tions of an unusual nature, differing
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materially from these ordinarily en-
countered and generally recognized as
inherent in the work provided for in
the contract, are encountered at the
site. the party discovering such condi-
tions shall promptly notify the other
party in writing of the specific dif-
fering conditions before the site is dis-
turbed and before the affected work is
performed.

{ii) Upon written notification, the en-
gineer will investigate the conditions,
and if it is determined that the condi-
tions materially differ and cause an in-
crease or decrease in the cost or time
required for the performance of any
work under the contract, an adjust-
ment, cxcluding anticipated profits,
will be made and the contract modified
in writing accordingly. The engineer
will notify the contractor of the deter-
mination whether or not an adjust-
ment of the contract is warranted.

(iii) No contract adjustment which
results in a benefit to the contractor
witl be allowed unless the contractor
has provided the required written no-
tice.

(iv) No contract adjustment will be
allowed under this clause for any ef-
fects caused on unchanged work. (This
provision may be omitted by the STD's
at their option.)

(2) Suspensions of work ordered by the
enginecr. (i} If the performance of all or
any portion of the work is suspended or
delayed by the engineer in writing for
an unreasonable period of time {not
originally anticipated. customary, or
inherent to the construction industry)
and the contractor believes that addi-
tional compensation and/or contract
time is due as a result of such suspen-
sion or delay, the contractor shall sub-
mil Lo the engineer in writing a re-
quest for adjustment within 7 calendar
days of receipt of the notice to resume
work. The request shall set forth the
reasons and support for such adjust-
ment.

(ii) Upon receipt, the engineer will
evaluate the contractor's request. If
the engineer agrees that the cost and/
or time required for the performance of
the contract has increased as a result
of such suspension and the suspension
was caused by conditions beyond the
control of and not the fault of the con-
tractor, its suppliers, or subcontractors

§635.109

at any approved tier, and not caused by
weather. the engineer will make an ad-
Jjustment (exchuding profit) and modify
the contract in writing accordingly.
The contractor will be notified of the
engineer's determination whether or
not an adjustment of the contract is
warranted.

{iitf) No contract adjustment will be
allowed unless the contractor has sub-
mitted the request for adjustment
within the time prescribed.

(iv) No contract adjustment will be
allowed under this clause to the extent
that performance would have been sus-
pended or delayed by any other cause,
or for which an adjustment is provided
or excluded under any other term or
condition of this contract.

{3} Significamt changes in the character
of work, (I} The engineer reserves the
right to make, in writing, at any time
during the work, such changes in quan-
tities and such alterations in the work
as are necessary Lo satisfactorily com-
plete the project. Such changes in
quantities and alterations shall not in-
validate the contract nor release the
surety, and the contractor agrees to
perform the work as altered.

{ii) If the alterations or changes in
quantities significantly change the
character of the work under the con-
tract, whether such alterations or
changes are in themselves significant
changes to the character of the work or
by affecting other work cause such
other work to become significantly dif-
ferent. in character, an adjustment, ex-
chuding anticipated profit, will be made
to the contract. The basis for the ad-
Jjustment shall be agreed upon prior to
the performance of the work. If a basis
carmot be agreed upon, then an adjust-
ment will be made either for or against
the contractor in such amount as the
engineer may determine to be fair and
equitable.

(iii) If the alterations or changes in
gquantities do not significantly change
the character of the work Lo be per-
formed under the contract, the altered
work will be paid for as provided else-
where in the contract.

(ivy The term “significant change”
shall be construed to apply onty to the
foHowing circumstances:

(A) When the character of the work
as altered differs materially in kind or
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nature from that involved or included
in the eriginal proposed construction;
or

(B) When a major item of work, as
defined elsewhere in the contract, is in-
creased in excess of 125 percent or de-
creased below 73 percent of the original
contract gquantity. Any allowance for
an increase in gquantity shall apply
only to that portion in excess of 125
percent of original contract item quan-
tity, or in case of a decrease below 75
percent, to the actual amount of work
performed.

{b} The provisions of this section
shall be governed by the following:

(1) Where State statute does not per-
mit one or more of the contract clauses
included in paragraph (2} of this sec-
tion, the State statute shall prevail
and such clause or clauses need not be
made applicable to Federal-aid high-
way contracts.

(2} Where the State transportation
department has developed and imple-
mented one or more of the contract
clauses included in paragraph (a) of
this section, such clause or clauses, as
developed by the State transportation
department may be included in Fed-
eral-aid highway contracts in lieu of
the corresponding clause or clauses in
paragraph {(a) of this section. The
State’s action must be pursuant to a
specific State statute requiring dif-
fering contract conditions clauses,
Such State developed clause or clauses,
however, must be in conformance with
23 U.8.C., 23 CFR and other applicable
Federal statutes and regulations as ap-
propriate and shall be subject to the
Division Administrator's approval as
part of the PS&E.

(¢} In the case of a design-build
project, $TDs are strongly encouraged
to use “suspensions of work ordered by
the engineer” ctauses, and may con-
sider “differing site condition” clauses
and “significant changes in the char-
acter of work” clauses which are appro-
priate for the risk and responsibilities
that are shared with the design-build-
or.

{36 FR 37004, Aug. 2, 199): 57 FR 10062, Mar. 23,
1892, as amended a1 67 FR 75925, Dec. 19, 2002)

23 CER Ch. | (4-1-04 Edition)

§635.110 Licensing and qualification
of contractors.

(a} The procedures and requirements
a STD proposes to use for qualifying
and licensing contractors, who may bid
for, be awarded, or perform Federal-aid
highway contracts, shall be submitted
to the Division Administrator for ad-
vance appreval. Only these procedures
and reguirements so approved shall be
effective with respect to Federal-aid
highway projects. Any changes in ap-
proved procedures and requirements
shall likewise be subject to approval by
the Division Administrator.

() No procedure or reguirement for
bonding, insurance, pregualification,
qualification, or licensing of contrac-
tors shall be approved which, in the
judgment of the Division Adminis-
trator, may operate to restrict com-
petition. to prevent submission of a bid
by, or to prohibit the consideration of
a bid submitted by, any responsible
contractor, whether resident or non-
resident of the State wherein the work
is to be performed.

{c) No contractor shall be required by
law, regulation, or practice to obtain a
Hcense before submission of a bid or
before the bid may be considered for
award of a contract. This, however, is
not intended to preclude requirements
for the licensing of a contractor upon
or subsequent to the award of the con-
tract i such requirements are con-
sistent  with competitive bidding.
Prequalification of contractors may be
required as a condition for submission
of a bid or award of contract only if the
period between the date of issuing a
call for bids and the date of opening of
bids affords sufficient time o enable a

bidder (o obtain the required
prequalification rating.
(d) Requirements for the

prequalification. qualification or 1i-
censing of contractors, that operate Lo
govern the amount of work that may
be bid upon by, or may be awarded to,
a contractor, shall be approved only if
based upon a full and appropriate eval-
uation of the contractor’s capability Lo
perform the work.

{e} Contractors who are currently
suspended, debarred or voluntarily ex-
cluded under 48 CFR part 29 or other-
wise determined to be ineligible, shal}
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be prohibited from participating in the
Federal-aid highway program.

) In the case of a design-build
project, the STDs may use their own
bonding, insurance, licensing, quali-
fication or prequalification procedure
for any phase of design-build procure-
ment,

{I} The STDs may not impose statu-
tory or administrative requirements
which provide an in-State or local geo-
graphical preference in the solicita-
tion, licensing, qualification, pre-quali-
fication, short listing or selection proc-
¢ss. The geographic location of a firm's
office may not be one of the selection
criteria. However, the STDs may re-
quire the successful design-builder to
establish a local office afler the award
of contract.

(2) If required by State statute, local
statute, or administrative policy, the
STDs may require prequalification for
construction contractors. The STDs
may require offerors to demonstrate
the ability of their engineering staif to
become leensed in that State as a con-
dition of responsiveness; however, li-
censing procedures may not serve as a
harrier for the consideration of other-
wise responsive proposals. The STDs
may require compliance with appro-
priate State or Jocal licensing prac-
tices as a condition of contract award.
[56 FR 37004, Aup. 2, 1991, as amended at 67
FR 75825. Dec. 10, 2002}

$635.111 Tied bids.

(@) The STD may tie or permit the
tying of Federal-aid highway projects
or Federal-aid and State-financed high-
way projects for bidding purposes
where it appears that by so doing more
favorable bids may be received. To
avoid discrimination against contrac-
tors desiring to bid upon a lesser
amount of work than that included in
the tied combinations, provisions
should be made to permit bidding sepa-
rately on the individual projects when-
ever they are of such character as to be
suitable for bidding independently.

(b} When Federal-aid and State-fi-
nanced highway projects are tied or
permitted to be tied together for bid-
ding purposes, the bid schedule shall
set forth the quantities separately for
the Federal-aid work and the State-fi-
nanced work. All proposals submitted

§635.112

for the tied projects must contain sepa-
rate bid prices for each project individ-
ually, Federal participation in the cost
of the work shall be on the basis of the
lowest overall responsive bid proposal
unless the analysis of bids reveals that
mathematical unbalancing has caused
an unsupported shift of cost lability to
the Federal-aid work. If such a finding
is made, Federal participation shall he
based on the unit prices represented in
the proposal by the individual con-
tractor who would be the lowest re-
sponsive and responsible bidder if only
the Federal-aid project were consid-
ered.

(¢) Federal-aid highway projects and
State-financed highway projects may
be combined in one contract if the con-
ditions of the projects are so similar
that the unil costs on the Federal-aid
projects should not be increased hy
such combinations of projects. 1n such
cases, like quantities should be com-
bined in the proposal to avoid the pos-
sibility of unbalancing of bids in favor
of either of the projects in the com-
bination,

§635.112 Advertising for bids and pro-
posals,

(a) No work shall be undertaken on
any Federal-aid project, nor shall any
project be advertised for bids, prior to
authorization by the Division Adminis-
trator,

(b) The advertisement and approved
plans and specifications shall be avail-
able 1o bidders a minimum of 3 weeks
prior to opening of bids except that
sherter periods may be approved by the
Division Administrator in special cases
when justified.

(c) The STD shall obtain the approvatl
of the Division Administrator prior to
issuing any addenda which contain a
major change (o the approved plans or
specifications during the advertising
period. Minor addenda need not receive
prior approval but should be identified
by the STD at the time of or prior to
requesting  FHWA  concurrence  in
award. The STD shall provide assur-
ance that all bidders have received all
issued addenda.

{d} Nondiscriminatory bidding proce-
dures shall be afforded to all qualified
bidders regardless of National, State or
local boundaries and without regard to
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race, color, religion, sex, national ori-
gin, age. or handicap. If any provisions
of State laws, specifications, regula-
tions, or policies may operate in any
manner contrary toe Federal require-
ments, including title VI of the Civil
Rights Act of 1964, to prevent submis-
sion of a bid, or prohibit consideration
of a bid submitted by any responsible
bidder appropriately qualified in ac-
cordance with §635.110, such provisions
shall not be applicable Lo Federai-aid

projects. Where such nonapplicable
provisions exist, notices of advertising,
specifications, special provisions or

other governing documents shall in-
clude a positive stalement to advise
prospective bidders of those provisions
that are not applicable.

(e} No public agency shall be per-
mitted Lo bid in competition or to
enter into subcontracts with private
contractors,

(f} The STD shall include a noncollu-
sion provision substantially as follows
in the bidding documents:

Each bidder shall file a statement executed
by, or on behalf of the person, firm, associa-
tion, or corporation submitting the bid cerei-
fying that such person, firm, association. or
carporation has not, either directly or indi-
rectly, entered into any agreement, partici-
pated in any colitusion, or otherwise raken
any action, in restraint of free competitive
bidding in connection with the submitted
bid. Failure to submit the executed state-
ment as part of the bidding documents will
make the bid nonresponsive and not eligible
for award consideration.

(I) The required form for the state-
ment will be provided by the State to
each prospective bidder.

(2} The sitatement shall either be in
the form of an affidavit executed and
sworn to by the bidder before a person
who is authorized by the laws of the
State to administer oaths or in the
form of an unsworn declaration exe-
cuted under penalty of perjury of the
Iaws of the United States.

(g) The STD shall include the lob-
bying certification requirement pursu-
ant to 49 CFR part 20 and the require-
ments of 4§ CFR part 29 regarding sus-
pension and debarment certification in
the bidding documents.

(h) The STD shall clearly identify in
the bidding documents those require-
ments which the bidder must assure
are complied with to make the bid re-
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sponsive. Failure to comply with these
identified bidding requirements shall
make the bid nonresponsive and not el-
igible for award consideration,

{i) In the case of a design-build
project, the following requirements
apply:

(I) The FHWA Division Administra-
tor’'s approval of the Request for Pro-
posals document wiil constitute the
FHWA's project authorization and the
FHWA’s approval of the STD’s request
to release the document. This approval
will carry the same significance as
plan, specification and estimate ap-
proval on a design-bid-build Federal-
aid project.,

(2) The STD may decide the appro-
priate solicitation schedule for all de-
sign-build requests. This includes all
project advertising, the release of the
Request for Qualifications document,
the release of the Request for Pro-
posals document and all deadlines for
the receipt of qualification statements
and proposals. Typical advertising peri-
ods range from six to ten weeks and
can be longer for large, complicated
projects.

(3) The STD must obtain the ap-
proval of the Division Administrator
prior to issuing addenda which result
in major changes to the Request for
Proposals document. Minor addenda
need not receive prior approval but
may be identified by the STD at the
time of or prior to requesting the
FHWA's concurrence in award. The
STD must provide assurance that all
offerors have reccived all issued ad-
denda.

[56 FR 34, Aug. 2, 1991, as amended at 67
FR 75925, Doc. 10, 2002)

§635.113 Bid opening and bid tabula.
tions.

(a) All bids received in accordance
with the terms of the advertisement
shall be publicly opened and announced
cither item by item or by iotal
amount. i any bid received is not read
aloud, the name of the bidder and the
reason for not reading the bid aloud
shall be publicly announced at the let-
ting. Negotiation with contractors,
during the period following the opening
of bids and before the award of the con-
tract shall not be permitted.
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forfeited guarantees in  accordance
with its normatl practices.

(it A copy of the executed contract
between the STD and the construction
contractor should be furnished to the
Division Administrater as soon as
practicable after execution.

(k) In the case of a design-build
project, the following requirements
apply: Design-build contracts shall be
awarded in accordance with the Re-
quest for Proposals document. See 23
CFR  Part 636, Design-build Con-
tracting, for details,
|36 FR 37004, Aug. 2, 1991, as amended at §7
FR 75925, Dec. t0, 2002]

§635.115 Agreement estimate.

(a) Following the award of contract,
an agreement estimate based on the
contract unit prices and estimated
guantities shall be prepared by the
STD and submitted to the Division Ad-
ministrator as soon as practicable for
use In the preparation of the project
agreement. The agreement estimate
shall also include the actual or best es-
timated costs of any other items to be
included in the project agreement.

(b) An agreement estimate shall be
submitted by the STD for each force
account project {see 23 CFR part 635,
subpart B) when the pilans and speci-
fications are submitted Lo the Division
Administrator for approval. It shall
normally be based on the estimated
quantities and the unit prices agreed
upon in advance between the STD and
the Division Administrator, whether
the work is to be done by the STD or
by a local public agency. Such agreed
unit prices shall constitute a commit-
ment as the basis for Federal participa-
tion in the cost of the project. The unit
prices shall be based upon the esti-
mated actual cost of performing the
work but shali in no case exceed unit
prices currently being obtained by
competitive bidding on comparable
highway construction work in the
same general locality. In special cases
involving unusual circumstances, the
estimate may be based upon the esti-
mated costs for labor, materials, equip-
ment rentals, and supervision to com-
plete the work rather than upon agreed
unit prices. This paragraph shall not be
applicable to agreement estimates for

23 CFR Ch. 1 (4-1-04 Edition)
railroad and utility force account
work.

§635.116 Subconiracting and con-

tractor responsibilities.

(a) Contracts for projects shall speci-
fy the minimum percentage of work
that a contractor must perform with
its own organization, This percentage
shall be not tess than 30 percent of the
total original contract price excluding
any identified specialty items. Spe-
cialty items may be performed by sub-
contract and the amount of any such
specialty items so performed may be
deducted from the total original con-
tract before computing the amount of
work required to be performed by the
contractor's own organization. The
contract amount upen which the above
requirement is computed includes the
cost of materials and manufactured
products which are to be purchased or
produced by the contractor under the
contract provisions.

(b} The STD shall not permil any of
the contract work to be performed
under & subcontract, unless such ar-
rangement has been authorized by the
STD in writing. Prior to authorizing a
subcontract, the STD shall assure that
each subcontract is evidenced in writ-
ing and that it contains all pertinent
provisions and requirements of the
prime contract. The Division Adminis-
trator may permit the STD to satisfy
the subcontract assurance require-
mients by concurrence in a STD process
which requires the contractor to cer-
tify that each subcontract arrange-
ment will be in the form of a writlen
agreemertt containing all the require-
ments and pertinent provisions of the
prime contract. Prior to the Division
Administrator's concurrence, the STD
must demonstrate that it has an ac-
cepilable pian for monitoring such cer-
tifications.

(c) To assure that all work (including
subcontract work) is performed in ac-
cordance with the contract require-
ments, the contractor shall be required
to furnish:

{) A competent superintendent or
supervisor who is employed by the
firm. has full authority to direct per-
formance of the work in accordance
with the contract requirements, and is
in charge of all construction operations
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(regardless of who performs the work),
and;

(2} Such other of its own organiza-
tional resources (supervision, manage-
ment, and engineering services) as the
STD contracting officer determines are
necessary to assure the performance of
the contract,

(d) In the case of a design-build
project. the following requirements
apply:

{H) The provisions of paragraph (a) of
this section are not applicable to de-
sign-build contracts;

(2) At their discretion. the STDs may
establish a minimum percentage of
work that must be done by the design-
builder. For the purpose of this section,
the term design-builder may include
any firms that are equity participants
in the design-builder, their sister and
parent companies, and their wholly
owned subsidiaries;

(3) Neo procedure, requirement ar
preference shall be imposed which pre-
scribes minimum  subcontracting  re-
quirements or goals (other than those
necessary to meet the Disadvantaged
Business Enterprise program reguire-
ments of 49 CFR pari 26).

|56 FR 37004, Aug. 2. 1991, as amended at 67
FR 75925, Dec. 10, 2002]

§635.117 Labor and employment.

(a) No construction work shall be
performed by convict labor at the work
site or within the limits of any Fed-
eral-aid highway construction project
from the time of award of the contract
or the start of work on force account
until final acceptance of the work by
the STD unless it is labor performed by
convicts who are on parocle, supervised
release, or probation.

(b} No procedures or requirement
shall be imposed by any State which
will operate to discriminate against
the employment of labor from any
other State, possession or territory of
the United States, in the construction
of a Federal-aid project,

{c} The selection of tabor to be em-
ployed by the contractor on any Fed-
eral-aid project shall be by the con-
tractor without regard to race, color,
religion, sex, national origin, age, or
handicap and in accordance with 23
CER part 230, 41 CFR part 60 and Exec.

§635.118

Order No. 11246 (Sept. 24, 1965), 3 CFR
339 (1964-1963), as amended.

(d) Pursuant to 23 U.S.C. 140(d). it is
permissible Tor STD's to implement
procedures or requirements which will
extend preferential employment to In-
dians living on or near a reservation on
eligible projects as defined in para-
graph {c) of this section. Indian pref-
erence shall be applied without regard
to tribal affiliation or place of enroll-
ment. In no instance should a con-
tractor be compelled to layoff or termi-
nale a permanent core-crew employee
to meet a preference goal.

(e} Projects eligible for Indian em-
pioyment preference consideration are
projects located on roads within or pro-
viding access to an Indian reservation
or other Indian lands as defined under
the term “Indian Reservation Roads” in
23 U.S.C. 101 and regulations issued
therecunder. The terminus of a road
“providing access to” is that point at
which it intersects with a road func-
tionally classified as a collector or
higher classification {outside the res-
ervation boundary) in both urban and
rural areas. In the case of an Interstate
highway, the terminus is the first
interchange outside the reservation.

{f} The advertisement or call for bids
on any contract for the construction of
a project located on the Federal-aid
system either shall include the min-
imum wage rates determined by the
Secretary of Labor Lo be prevailing on
the same type of work on similar con-
struction in the immediate locality or
shall provide that such rates are set
out in the bidding documents and shall
further specify that such rates are a
part of the contract covering the
project.

§635.118 Payroll and weekly state-
ments.

For all projects, copies of payrolls
and statements of wages paid, filed
with the State as set forth in the re-
quired contract provisions for the
project. are to be retained by the STD
for the time period pursuant to 49 CFR
part 18 for review as needed by the Fed-
eral Highway Administration, the De-
partment of Labor., the General Ac-
counting Office, or other agencies.
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§635.119 False statements.

The foliowing notice shall be posted
on each Federal-aid highway project in
one or more places where it is readily
available to and viewable by all per-
sonnel concerned with the project:

NOTICE TO ALL PERSONNEL ENGAGED ON
FERERAL-AID HIGHWAY PROJECTS

United States Code, ritle 18, section 1020,
reads as follows:

Whoever, being an officer, agent, or em-
ployee of the United States, or of any State
or Territory, or whoever, whether a person,
association, {irm, or corperation, knowingly
makes any false statement, false representa-
tion, or false report as to the character,
quality, quantity, or cost of the material
used or to be used. or the guantity or quality
of the work performed or to be performed. or
the costs thereof in connection with the sub-
mission of plans, maps. specifications, con-
tracts, or costs of construction of any high-
way or related project submitted for ap-
proval to the Secretary of Transportation; or

Whoever, knowingly makes any false state-
ment. faise representation, false report, or
false c¢laim with respect to the character,
quatity, quantity, or cost of any work per-
formed or to be performed. or materials fur-
nished or to be furnished. in connection with
the construction of any highway or related
project approved by the Secretary of Trans-
portation; or

Whoever, knowingly makes any false state-
ment or false representation as Lo a material
fact in any statement, certificate, or report
submitted pursuant to the provisions of the
Federal-aid Road Act approved July 11, 1916
(39 Stat. 355), as amended and supplemented,

Shali be fined not more than $10,000 or im-
prisoned not more than five years, or both.

§635.120 Changes and extra work.

(a) Following authorization to pro-
ceed with a project. all major changes
in the plans and contract provisions
and all major extra work shall have
formal approval by the Division Ad-
ministrator in advance of their effec-
tive dates. However, when emergency
or unusual conditions justify, the Divi-
sion Administrator may give tentative
advance approval orally to such
changes or extra work and ratify such
approval with formal approval as scon
thereafter as practicable.

(b} For non-major changes and non-
major extra work, formal approval is
necessary but such approvai may be
given retroactively at the discretion of
the Division Administrator. The STD
should establish and document with

23 CFR Ch. i (4-1-04 Edition)

the Division Administrator's concur-
rence specific parameters as to what
constitutes a non-major change and
non-major extra work.

(cy Changes in contract time, as re-
lated to contract changes or extra
work. should be submitted at the same
time as the respective work change for
approval by the Division Adminis-
Lrator.

{d) In establishing the method of pay-
ment for contract changes or extra
work orders, force account procedures
shall only be used when strictly nec-
essary, such as when agreement cannot
be reached with the contractor on the
price of a new work item, or when the
extent of work is unknown or is of such
character that a price cannot be deter-
mined to a reasonable degree of accu-
racy. The reason or reasons for using
force account procedures shall be docu-
mented.

(e) The STD shall perform and ade-
quately document a cost analysis of
each negotiated contract change or ne-
gotiated extra work order. The method
and degree of the cost analysis shall be
subject to the approval of the Division
Administrator.

(f) Proposed changes and extra work
involved in nonparticipating oper-
ations that may affect the design or
participating construction features of a
project, shall be subject to review and
concurrence by the Division Adminis-
trator.

§$635.121 Contract time and contract
time extensions.

(a} The STD should have adequate
written precedures for the determina-
tion of contract time. These procedures
should be submitted for approval to the
Division  Administrator within 6
months of the effective date of this
Final Rule.

(b) Contract time extensions granted
by a STD shall be subject to the con-
currence of the Division Administrator
and will be considered in determining
the amount of Federal participation.
Contract time extensions submitied for
approval 1o the Division Adminis-
trator, shall be fully justified and ade-
quately documented.
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counsel setting forth the basis for de-
termining the extent of the liability
under local law, with a level of detail
commensurate with the magnitude and
camplexity of the issues involved.

{d} In those cases where the STD re-
ceives an  adverse decision in an
amount more than the STD was able to
support prior Lo the decision or settles
a claim in an amcunt more than the
STD can support, the FHWA will par-
ticipate up to the appropriate Federal
matching share, to the extent that it
involves a Federal-aid participating
portion of the contract, provided that:

{1} The FHWA was consulted and con-
curred in the propeosed course of action:

(2) All appropriate courses of action
had been considered; and

(3) The STD pursued the case dili-
gently and in a professional manner.,

{e) Federal funds will not participate:

{(}) If it has been determined that
STD employees, officers, or agents
acted with gross negligence, or partici-
pated in intentional acts or omissions,
fraud, or other acts not consistent with
usual State practices in project design,
plan preparation, contract administra-
tion, or other activities which gave rise
to the claim;

(2) In such cost ilems as consequen-
tial or punitive damages, anticipated
profit. or any award or payment of at-
torney's fees paid by a State to an op-
posing party in litigation; and

(3) In tort, inverse condemmation, or
other claims erroneocusly styled as
claims “under a contract.”

() Payment of interest associated
with a claim will be eligible for partici-
pation provided that the payment to
the contractor for interest is allowable
by State slatute or specification and
the costs are not a result of delays
caused by dilatory action of the State
or the contractor. The interest rates
must not exceed the rate provided for
by the State statute or specification.

{(g) In cases where STD's affirma-
tively recover compensatory damages
through contract claims, cross-claims,
or counter claims from contractors,
subcontractors, or their agents on
projects on which there was Federal-
aid participation, the Federal share of
such recovery shall be equivalent to
the Federal share of the project or
projects involved. Such recovery shall

23 CFR Ch. | (4-1-04 Edition)
be credited to the project or projects
from which the ciaim or claims arose.

[56 FR 37004, Aug. 2, £991, as amended at 62
FR 6873, Feb., 14, 1997: 69 FR 7118, Feb. 13,

2004]
§635.125 Termination of coniract.
(a} All contracts exceeding $10.000

shall comtain suitable provisions for
termination by the State, including
the manner by which the termination
will be effected and the basis for settle-
ment. 1n addition, such contracts shall
describe conditions under which the
contracl may be terminated for default
as well as conditions where the con-
tract may be terminated because of cir-
cumstances beyond the control of the
contractor,

(b} The STD prior to termination of a
Federal-aid contract shall consult with
and receive the concurrence of the Di-
vision Administrator. The extent of
Federal-aid participation In contract
termination costs, including final set-
tement, wiil depend upon the merits of
the individual case. However, under no
circuimstances shall Federal funds par-
ticipate in anticipated profit on work
not performed.

(¢} Except as provided for in para-
graph (e} of this section, normal Fed-
eral-aid plans, speciftcations, and esti-
mates, advertising, and award proce-
dures are to be followed when a STD
awards the contract for cormpletion of a
terminated Federal-aid contract.

(d) When a STD awards the contract
for completion of a Federal-aid con-
tract previously terminated for de-
fault, the construction amount eligible
for Federal participation on the project
should not exceed whichever amount is
the lesser, either:

(1) The amount representing the pay-
ments made under the original con-
tract plus payments made under the
new contract: or

(2) The amount representing what
the cost would have been if the con-
struction had been completed as con-
templated by the plans and specifica-
tions under the original contract.

te) I Lthe surety awards a contract for
completion of a defaulted Federal-aid
contract or completes it by some other
acceptable means, the FHWA will con-
sider the terms of the original contract
to be in effect and that the work will
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be completed in accordance with the
approved plans and specifications in-
ciuded therein. No further FHWA ap-
proval or concurrence action will
therefore be needed in connection with
any defaulted Federal-aid contract
awarded by a surety. Under this proce-
dure, the construction amount eligible
for Federal participation on the project
should not exceed the amount rep-
resenting what the cost would have
been if the construction had been com-
pleted as contemnplated by the plans
and specifications under the original
contract.

§635.126 Record of materials, supplies,
and labor.

(a) The provisions in this section are
required Lo facilitate FHWA's efforts to
compile data on Federal-aid contracts
for the establishment of highway con-
struction usage Tactors.

{(b) On ail Federal-aid construction
cortiracts of $1 mitlion or more for
projects on the National Highway Sys-
tem, the STD shall require the con-
tractor:

(1) To become familiar with the list
of specific materials and supplies in-
cluding labor-liour and gross earning
items contained in Form FHWA-47,
“Statement of Materials and Labor
Used by Contractors on Highway Cen-
struction Involving Federal Funds”
prior to the commencement of work
under this contract;

(2) To maintain a record of the total
cost of all materials and supplies pur-
chased for and incorporated in the
work, and also of the quantities of
those specific materials and supplies
listed on Form FHWA-47, and in the
urrits shown; and

(3) To furnish, upen the completion
of the contract, to the STD on Form
FHWA-47 both the data required in
paragraph (b)(2} of this section relative
to materials and supplies and a final
fabor summary for all contract work
indicating the total hours worked and
the gross earnings.

(¢} Upon receipt from the contractor,
the STD shall review the Form FHWA-
47 for reascnableness and promptly
transmit the form te the Division Ad-

§635.127

ministrator in accordance with the in-
structions printed in the form.

[56 FR 37004, Aug. 2. 1991, as amended at 62
FR 6873, Feb. 14, 1997]

§$635.127 Agreement provisions re-
garding overruns in contract time.

{a) Each State transportation depart-
ment {STD) shall establish specific lig-
uidated damages rates applicable to
projects in that State. The rates may
be project-specific or may be in the
form: of a table or schedule developed
for a range of project costs andfor
project types. These rates shall, as a
minimum, be established to cover the
estimated average daily construction
engineering (CE} costs associated with
the type of work encountered on the
project. The amounts shall be assessed
by means of deductions, for each cal-
endar day or workday overrun in con-
tract time, from payments otherwise
due to the contractor for performance
in accordance with the contract terms.

(b) The rates established shall be sub-
Jject to FHWA approval either on a
project-by-project basis, in the case of
projeci-specific rates, or on a periodic
basis after initial approval where a
rate lable or schedule is used. In the
latter case, the STD shall periodically
review its cost data Lo ascertain if the
rate table/schedule closely approxi-
mates, at a minimum. the actual aver-
age dajly CE costs associated with the
type and size of the projects in the
State. Where rate schedules or other
means are already included in the STD
specifications or standard special pro-
visions, verification by the STD that
the amounts are adequate shall be sub-
mitted to the FHWA for review and ap-
proval. After initial approval by the
FHWA of the rates, the STD shall re-
view the rates at least every 2 years
and provide updated rates, when nec-
essary, for FHWA approval. If updated
rates are not warranted, justification
of this fact is to be sent to the FHWA
for review and acceptance.

(c) The STD may, with FHWA con-
currence, include additional amounts
as Hquidated damages in each contract
to cover other anticipated costs of
project related delays or inconven-
iences Lo the STD or the public. Costs
resulting from winter shutdowns, re-
taining detours for an extended time,
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additional demurrage, or similar costs
as well as road user delay costs may be
included,

(d)y In addition to the liguidated dam-
ages provisions, the STD may also in-
clude incentive/disincentive for early
completion provisions in the contract.
The incentive/disincentive amounts
shall be shown separately from the lig-
uidated damages amounts.

{e) Where there has been an overrun
in contract time, the following prin-
ciptes shall apply in determining the
cost of a project that is eligible for
Federal-aid reimbursement:

{I) A proportional share, as used in
this section, is the ratic of the final
contract construction costs eligible for
Federal participation to the final total
contract construction costs of the
project.

(2) Where CE costs are claimed as a
participating item based upon actual
expenses incurred or where CE costs
are not claimed as a participating
item, and where the liquidated dam-
ages rates cover only CE expenses, the
total CE costs for the project shall be
reduced by the assessed liquidated
damages amounts prior to figuring any
Federal pro rata share payable. If the
amount of Hguidated damages assessed
is more than the actual CE totals for
the project, a proportional share of the
excess shall be deducted from the fed-
erally participating contract construc-
tion cost before determining the final
Federat share.

(3) Where the STD is being reim-
bursed for CE costs on the basis of an
approved percentage of the partici-
pating construction cost, the total con-
tract construction amount that would
be eligible for Federal participation
shall be reduced by a proportional
share of the total liquidated damages
amounts assessed on the project.

(4) Where liquidated damages include
extra anticipated non-CE costs due 1o
contractor caused delays, the amount
assessed shall be used to pay for the ac-
tual non-CE expenses incurred by the
STD, and, if a Federal participating
item{s} is involved, to reduce the Fed-
eral share payable for that itemf{s). If
the amount assessed is more than the
actual expenses incurred by the STD, a
preportional share of the excess shall
be deducted from the federally partici-
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pating contract construction cost of
ithe project before the Federal share is
figured.

(f) When provisions for incentive/dis-
incentive for early completion are used
in the contract, a proportion of the in-
creased project costs due Lo any incen-
live payments (0 the contractor shall
be added to the federally participating
coantract construction cost before cai-
culating the Federal share. When the
disincentive provision is applicable, a
proportion of the amount assessed the
contractor shall be deducted from the
federally participating contract con-
struction cost before the Federal share
calculation. Proportions are to be cal-
culated in the same manner as set
forth in paragraph {e)(I) of this section.

[52 FR 31390, Aug. 20, 1987. Redesignated at 62
FR 6872, Feb. 14, 1997}

Subpart B—Force Account
Construction

$635.201 Purpose.

The purpose of this subpart is to pre-
scribe procedures in accordance with 23
U.S.C. 112(b} for a State transportation
department to request approval that
highway construction work be per-
formed by some method other than
contract awarded by competitive bid-
ding.

[48 FR 22912, May 23, 1983]

§635.202 Applicability.

This subpart applies to all Federal-
aid and other highway construction
projects financed in whole or in part
with Federal funds and to he con-
structed by a State transportation de-
partment or a subdivision thereof in
pursuant of agreements belween any
other State transportation department
and the Federal Highway Administra-
tion {FHWA).

[69 FR 7119, Feb. 13. 2004]

§635.203 Definitions.

The following definitions shall apply
for the purpose of this subpart:

(a} A State transportation department
is that department, commission, board,
or official of any State charged by its
laws with the responsibiiity for high-
way construction. The term Srate
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approval notification to the design-
builder for such changes.

[10 FR 17251, Apr. IB. i975: 40 TR 36319, Aug.
20. 1975, as amended at 47 FR 47239, Oct. 25,
1982: 4% FR 28350, July 13, 1984; 50 FR 34063,
Aug. 23, 1985 52 FR 32669, Aug. 28, 188T; 52 FR
145173, Nov. 25, 1987; 53 FR 1921, Jan. 25, §98%8;
54 FR 47075, Nov. 9, 1989: 67 FFR 753826, Dec. 10,
2002

Subpart D—General Material
Requirements

SOURCE: 41 FR 38204, Aug. 27, 1976, unless
otherwise noted.

$635.401 Purpose.

The purpose of this subpart is to pre-
scribe requirements and procedures re-
lating to product and material selec-
tion and use on Federal-aid highway
projects.

§635.403 Definitions.

As used in this subpart, the following
terms have the meanings indicated:

(a) FHWA Division
means the chief Federal Highway Ad-
ministration (FHWA} official assigned
to conduct business in a particular
State;

(b) Material means any tangible sub-
stance incorporated into a Federal-aid
highway project;

{c) PS&E means plans, specifications,
and estimates;

(d) Special provisions means additions
and revisions to the standard and sup-
plemental specifications applicable to
an individual project;

{e) Srandard specifications means a
compilation in book form of specifica-
tions approved for general application
and repetitive use;

(f} State has the meaning set forth in
23 U.S.C. 101,

(g} Srate (ransportation department
means that department, commission,
board, or official of any State charged
by its laws with the responsibility for
highway construction;

(h) Supplememal specifications means
approved additions and revisions to the
standard specifications.

§635.405 Applicability.
The requirements and procedures
prescribed in this subpart apply to ali

Administrator

§635.407

contracts relating to Federal-aid high-
way projects.
{69 FR 7119, Feb. 13, 2004}

§635.407 Use of materials made avail-
able by a public agency.

(a) Contracts for highway projects
shall require the contractor to furnish
all materials to be incorporated in the
work and shall permit the contractor
to select the sources from which the
materials are to be obtained. Exception
to this requirement may be made when
there is a definite finding by the State
transportation department and con-
curred in by the FHWA Division Ad-
ministrator, that it is in the public in-
terest to require the contractor Lo use
material furnished by the State trans-
poriation department or from sources
designated by the State transportation
depariment. In cases such as this, the
FHWA does not expect mutual sharing
of costs unless the Staie transpor-
tation department receives a related
credit from another agency or political
subdivisien of the State. Where such a
credit does accrue to the State trans-
portation department, it shall be ap-
plied to the Federal-aid project in-
voived. The designation of a mandatory
material source may be permitied
based on environmental considerations,
provided the environment would be
substantially enhanced without exces-
sive cost. Otherwise, if a State trans-
portation department proposal to des-
ignate a material source for mandatory
use would result in higher project
costs, Federal-aid funds shall not par-
ticipate in the increase even if the des-
ignation would conserve other public
funds.

(b} The provisions of paragraph (a} of
this section will not preclude the des-
ignation in the plans and specifications
of sources of local natural materials,
such as borrow aggregates, that have
been investigated by the State trans-
portation department and found to
contain materials meeting specifica-
tion requirements. The use of mate-
rials from such designated sources
shall not be mandatory unless there is
a finding of public interest as stated in
paragraph (a} of this section.

(¢} Federal funds may participate in
the cost of specifications materiats
made available by a public agency
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when they have been actually incor-
porated in accepted items of work, or
in the cost of such materials meeting
the criteria and stockpiled at the loca-
tions specified in §635.114 of this chap-
ter.

{d) To be eligible for Federal partici-
pation in its cost, any material, other
than local natural materials, to be pur-
chased by the State transportation de-
partment and furnished to the con-
tractor for mandatory use in the
praject, must have been acquired on
the basis of competitive bidding, ex-
cepl when there is a finding of public
interest justifying the use of another
method of acquisition. The location
and unit price at which such material
will be available to the contractor
must be stated in the special provisions
for the benefit of all prospective bid-
ders. The unit cost eligible for Federa-
tion participation will be limited to
the wunit cost of such material to the
State transportation department.

(e) When the State transportation de-
partment or another public agency
owns or has control over the source of
a local natural material the unit price
at which such material witl be made
available to the contractor must be
stated in the plans or special provi-
sions. Federal participation will be
limmited to (1) the cost of the material
to the State wransportation depart-
ment or other public agency; or (2) the
fair and reasonable value of the mate-
rial, whichever is less. Special cases
may arise that will justify Federal par-
ticipation on a basis other than that
sel forth above. Such cases should be
fully documented and receive advance
approval by the FHWA Division Ad-
ministrator.

{f) Costs incurred by the Stale trans-
portation department or other public
agency for acquiring a designated
source or the right to take materials
from it will not be eligible for Federal
participation if the source is not used
by the contractor.

(g) The contract provisions for one or
a combination of Federal-aid projects
shall not specify a mandatory site for
the disposal of surplus excavated mate-
rials unless there is a finding by the
State transportation deparument with
the concurrence of the FHWA Division
Administrator that such placement is

23 CFR Ch. | (4-1-04 Edition)

the most economical except that the
designation of a mandatory site may be
permitted based on environmental con-
siderations. provided the environment
would be substantially enhanced with-
oul excessive cost,

$635.408 Restrictions upon materials.

No requirement shall be imposed and
no procedure shail be enforced by any
State transportation department in
connection with a prgject which may
operate:

(a) To require the use of or provide a
price differential in faver of articles or
materials produced within the State,
or otherwise o prohibit, restrict or
discriminate against the use of articles
or materials shipped from or prepared,
made or produced in any State, terri-
tory or possession of the United States;
or

(b} To prohibit, restrict or otherwise
discriminate against the use of articles
or matertals of foreign origin to any
greater extent than is permissible
under policies of the Department of
Transportation as evidenced by re-
quirements and procedures prescribed
by the FHWA Administrator to carry
out such policies.

§635.410 Buy America requirements.

fa} The provisions of this section
shall prevail and be given precedence
over any requirements of this subpart
which are contrary to this section.
However, nothing in this section shall
be construed to be contrary to the re-
quirements of §635.409(a) of ihis sub-
part.

(b} No Federal-aid highway construc-
tion project is to be authorized for ad-
vertisement or otherwise authorized to
proceed unless at least one of the fol-
lowing requirements is met:

(1} The project either: {i) Inciudes no
permanently incorporated steel or iron
materials, or {ii} if steel or iron mate-
rials are to be used, all manufacturing
processes, including application of a
coating, for these materials must occur
in the United States. Coating includes
all processes which protect or enhance
the value of the material to which the
coating is applied.
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(2) The State has standard contract
provisions that require the use of do-
mestic materials and products, includ-
ing steel and iron materials, to the
same or grealer extent as the provi-
sions set forth in this section,

(3) The State elects to include alter-
nate bid provisions for foreign and do-
mestic steel and iron materials which
comply with the following require-
ments. Any procedure for obtaining al-
ternate bids based on furnishing for-
eign steel and iron materials which is
acceptable to the Division Adminis-
trator may be used. The contract pro-
visions must (i) require all bidders to
submit a bid based on furnishing do-
mestic steel and iron materials, and
(if) elearly state that the contract will
be awarded to the bidder who submits
the lowest total bid based on fur-
nishing domestic steel and iron mate-
riais unless such total bid exceeds the
lowest total bid based on furnishing
foreign steel and iron materials by
more than 25 percent.

(4) When steel and iron materials are
used in a project, the requirements of
this section do not prevent a minimal
use of foreign steel and iron materials,
if the cost of such materials used does
not exceed one-tenth of one percent (0.1
percent} of the total contract cost or
$2.500, whichever is greater, For pur-
poses of this paragraph. the cost is that
shown to be the value of the steel and
iron products as they are delivered to
the project.

(c)(1} A State may request a waiver
of the provisions of this section if

(i) The application of those provi-
sions would be incensistent with the
pubiic interest; or

(ii) Steel and iron materials/products
are not produced in the United States
in sufficient and reasonably available
quantities which are of a satisfactory
quality.

(2) A request for waiver, accompanied
by supporting information, must be
submitted in writing to the Regional
Federal Highway Administrator
(RFHWA} through the FHWA Bivision
Administrator. A request must be sub-
mitted sufficiently in advance of the
need for the waiver in order to allow
timme for proper review and action on
the request. The RFHWA will have ap-
proval autheority on the request.

§635.411

{3) Reqguests for waivers may be made
for specific projects, or for certain ma-
terials or products in specific geo-
graphic areas, or for combinations of
both, depending on the circumstances.

{4} The denial of the request by the
RFHWA may be appealed by the State
Lo the Federal Highway Administrator
{Administrator}. whose action on the
request shall be considered administra-
tively final.

{3) A request for a walver which in-
volves nationwide public interest or
availability issues or more Lhan one
FHWA region may be submitted by the
RFHWA to the Administrator for ac-
tion.

(6) A request for waiver and an appeal
from a denial of a request must include
facts and justification to support the
granting of the waiver. The FHWA re-
sponse 1o a request or appeal will be in
writing and made available to the pub-
lic upon request. Any request for a na-
tionwide waiver and FHWA's action on
such a request may be published in the
FEDERAL REGISTER for public comment.

(7) In determining whether the waiv-
ers described in paragraph (c}(1) of this
section will be granted, the FHWA will
consider all appropriate factors includ-
ing, but not limited to. cost, adminis-
trative burden, and delay that would be
imposed il the provision were not
waived.

(d) Standard State and Federal-aid
contract procedures may be used to as-
sure compliance with the reguirements
of this section,

[48 FR 33104, Nov. 25, 1983, as amended au 40
FR i8821, May 3. i084: 58 FR 38975, July 21,
1993

EDITORIAL NOTE: For a waiver document
affecting §635.410, see 60 FR 5478, Mar. 24,
1995,

§635.411 Material or product selec-
tion.

(a) Federal funds shall not partici-
pate, directly or indirectly, in payment
for any premium or royalty on any pat-
ented or proprietary material, speci-
fication, or process specifically set
forth in the plans and specifications for
a project, unless:

{1} Such patented or proprietary item
is purchased or obtained through com-
petitive bidding with equaily suitable
unpatented items; or
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SHELBY COUNTY, TENNESSEE
SPECIAL PROVISION A
ADDITIONAL REQUIREMENTS

DEFINITION QF TERMS

Whenever in the Specifications and Contract the following terms or pronouns in place of
them are used, the intent and meaning shall be interpreted as follows:

a.

c.

County: Shall be interpreted to mean THE COUNTY OF SHELRY,
TENNESSEE, or its authorized representative,

Director: Shall be interpreted to mean THE SHELBY COUNTY
DIRECTOR OF PUBLIC WORKS.

Engincer: Shall be interpreted to mean The SHELBY COUNTY
ENGINEER, and/or the Project Manager delegated by the County
Engineer to act as the County's authorized representative.

Project Manager; The representative of the SHELBY COUNTY
ENGINEER who has been delegated to act with the authority of the
Engineer.

Contractor: The successful bidder to whom the contract is awarded.

1. INDEPENDENT STATUS:

d.

Nothing in this Contract shall be deemed to represent that the
CONTRACTOR, or any of the CONTRACTOR's employees or agents,
arc the agents, representatives, or employees of the COUNTY. The
CONTRACTOR will be an independent CONTRACTOR over the details
and means for performing the Services under this Contract. Anything in
this Contract which may appear to give the COUNTY the right to direct
the CONTRACTOR as to the details of the performance of the Services
under this Contract or to exercise a measure of control over the
CONTRACTOR is solely for purposes of compliance with local, state
and federal regulations and means that the CONTRACTOR will follow
the desires of the COUNTY only as to the intended results of the scope of
this Contract.

It is further expressly agreed and understood by CONTRACTOR that
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neither it nor its employees or agents are entitled to any benefits which
normally accrue to employees of the COUNTY; that CONTRACTOR
has been retained by the COUNTY to perform the Services specified
herein (not hired) and that the remuneration specified herein is considered
fees for the Services performed (not wages) and that invoices submitted
to the COUNTY by CONTRACTOR for the Services performed shall be
on the CONTRACTOR s letterhead.

CONFLICT OF INTEREST:

The CONTRACTOR covenants that it has no public or private interest, and will
not acquire directly or indirectly any interest which would conflict in any
manner with the performance of the Services. The CONTRACTOR warrants
that no part of the total Contract Fee shall be paid directly or indirectly to any
officer or employee of the COUNTY as wages, compensation, or gifts in
exchange for acting as officer, agent, employee, subcontractor or consultant to
the CONTRACTOR in conncction with any work contemplated or performed
relative to this Contract.

CONTINGENT FEES:

The CONTRACTOR warrants that it has not employed or retained any company
or person other than a bona fide employee working solely for the
CONTRACTOR, to solicit or secure this Contract, and that it has not paid or
agreed to pay any company or person, other than a bona fide employee
working  solely for the CONTRACTOR any fee, commission,
percentage, brokerage fee, gift, or any other consideration contingent upon or
resulting from the award or making of this Contract. For breach or
violation of this warranty, the COUNTY will have the right to recover
the full amount of such fee, commission, percentage, brokerage fee, gift, or
other consideration.

EMPLOYMENT OF COUNTY WORKERS:

The CONTRACTOR will not engage, on a full, part-time, or any other
basis during the Term of the Contract, any professional or technical personnel
who arc or have been at any time during the Term of the Contract in the employ
of the COUNTY.

ACCESS TO RECORDS:

During all phases of the work and Services to be provided hereunder,
CONTRACTOR agrees to permit duly authorized agents and employees of the
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COUNTY to enter CONTRACTOR's offices for the purpose of inspections,
reviews and audits during normal working hours,  Reviews may also be
accomplished at meetings that are arranged at mutually agrecable times and
places. The CONTRACTOR will maintain all books, documents, papers,
accounting records, and other evidence pertaining to the Fee paid under this
Contract and make such materials available at their offices at all reasonable
times during the Term of this Contract and for three (3) years from the
date of payment under this Contract for inspection by the COUNTY or by any
other governimental entity or agency participating in the funding of this
Contract, or any authorized agents thereof. Copies of said records shall be
furnished to the COUNTY upon request.

RESPONSIBILITIES FOR CLAIMS AND LIABILITIES:

a. CONTRACTOR expressly understands and agrees that any insurance
protection required by this Contract or otherwise provided by the
CONTRACTOR shall in no way limit the responsibility to indemnify,
defend, save and hold harmless the COUNTY or its elected officials,
officers, employees, agents, assigns, and instrumentalities as herein
provided.

b. The COUNTY has no obligation to provide legal counsel or defense to
CONTRACTOR or its subcontractors in the event that a suit, claim or
action of any character is brought by any person not a party to this
agreement against CONTRACTOR as a result of or relating to
performance of the Services under this Contract.

c. Except as expressly provided herein, the COUNTY has no obligation
for the payment of any judgment or the settlement of any claims against
CONTRACTOR as a result of or relating to performance of the Services
under this Contract.

d. CONTRACTOR shall immediately notify the COUNTY of any claim
or sut made or filed against CONSULTANT or its subcontractors
regarding any matter resulting from or relating to CONTRACTOR’s
performance of the Services under this Contract and will cooperate,
assist and consult with the COUNTY in the defense or investigation

thereof.

SEVERABILITY:

If any provision of this Contract is held to be unlawful, invalid or unenforceable
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under any present or future laws, such provision shall be fully severable; and
this Contract shall then be construed and enforced as if such unlawful, invalid
or unenforceable provision had not been a part hereof. The remaining provisions
of this Contract shall remain in full force and effect and shall not be affected
by such unlawful, invalid or unenforceable provision or by its severance here
from. Furthermore, in licu of such unlawful, invalid, or unenforceable provision,
there shall be added automatically as a part of this Contract a legal, valid and
enforceable provision as similar in terms to such unlawful, invalid or
unenforceable provision as possible.

NON-LIABILITY FOR CONSULTANT EMPLOYEE TAXES:

Neither CONTRACTOR nor its personnel are COUNTY’s employees, and
COUNTY shall not take any action or provide CONTRACTOR’s personnel
with any benefits and shall have no liability for the following:

a. Withholding FICA {Social Security) from
CONTRACTOR s payments;

b. Making state or federal unemployment insurance contributions
on behalf of CONTRACTOR or its personnel;

C. Withholding state and federal income tax from payment to
CONTRACTOR,;

d. Making disability insurance contributions on behalf of
CONTRACTOR;

€. Obtaining  workers”  compensation  insurance on  behalf of

CONTRACTOR or CONTRACTOR s personnel.

ADDITIONAL INSURANCE REQUIREMENTS:

a. The CONTRACTOR shall purchase and maintain, in a company or
companies licensed to do business in the State of Tennessee, such insurance
as will protect the COUNTY from claims which may arise out of or result
from the CONTRACTOR’S operations under the Contract, whether such
operations are performed by himself or by any subcontractors or by anyonc
directly or indirectly employed by any of them, or by anyone for whose acts
the CONTRACTOR or subcontractor may be liable,

b. The insurance required shall be written for not less than any limits of
liability specified or required by law, whichever is greater. Shelby County
Government, its elected officials, appointees and employees will be named as
additional insured. The CONTRACTOR will maintain throughout the life of
this Contract insurance, through insurers rated A- or better by A.M. Best,
m the following minimum requirements. All policies shall provide for thirty
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(30) days written notice to COUNTY of cancellation or material change in
coverage provided:

)

11}

iii)

Commercial General Liability Insurance - $1,000,000.00 limit per
occurrence bodily injury and property damage/$1,000,000.00
personal  and  advertising injury/$2,000,000.00 General
Aggregate/$2,000,000.00 Products-completed Operations Aggregate,
indicating the coverage is provided on a claims-made or on an
occurrence basis. The insurance shall include coverage for the

following:

a. Premises/Operation;

b. XCU coverage, where
applicable;

C. Products/Completed

Operations;

Contractual Liability;
Independent Contractors;
Broad Form Property Coverage;
Personal Injury.

w oo

Workers Compensation and Employers’ Liability Insurance -
W orkers Compensation statutory limits as required by Tennessee.
This policy should include Employers’ Liability Coverage for
$1,000,000.00 per accident.

Business Automobile Liability Insurance - $1,000,000.00 each
accident for property damage and personal injury. Coverage is to be
provided on all owned/lcased autos, non-owned autos and hired
autos,

CONTRACTOR shall provide County with a current copy of the Certificate
of Insurance at the time of contracting and shall maintain said insurance
during the entire Contract period as well as provide renewal copies on each
anniversary date. The certificate holder is to read:

Shelby County Government
Purchasing Department

160 N. Main, Suite 550
Memphis, TN 38103

Upon termination or cancellation of insurance currently in effect under this
Contract, the CONTRACTOR shall purchase an extended reporting
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endorsement and furnish evidence of same to the County.

e. All policics maintained by the Contractor shall provide that insurance as
applying to Shelby County shall be primary and non-contributing irrespective
of such insurance or self-insurance as Shelby County may maintain in its own
name and on its own behalf.

NOTICE:

Any notices required or permitted to be given under the provisions of this
Contract shall be effective only if in writing and delivered either in person
to the COUNTY’s authorized agent or by First Class or U.S. Mail to the
addresses set forth below, or to such other person or address as cither party may
designate in writing and deliver as herein provided:

COUNTY:  Shelby County Government
Roads and Bridges Department
6449 Haley Road
Memphis, Tennessee 38134
Attn.: Mr. Darren Sanders, P.E

and

Shelby County Government
Contract Administration

160 N. Main St., Suite 950
Meniphis, Tennessee 38103

AUTHORITY AND DUTIES OF PROJECT MANAGER:

The Project Manager’s authority has been limited only as to final resolution of
disputes. The Project Manager has full authority to permit changes in cost and
time. Any cost or time increase authorized by anyonc other than the Project
Manager or the County Engineer will be disallowed. Any such increase will be
authorized in writing except in unusual cases in which undue delay or cost may be
occasioned in which a verbal “Notice to Proceed” will be issued followed as soon
as possible by written confirmation.

WARRENTY AND GUARANTEES:

All work performed under this contract shall be constructed in accordance with the
plans, specifications, general requirements and conditions, special provisions,
and/or standard construction codes, and shall be guarantced against defective
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material and workmanship by the Contractor and the Surety for a period of one
year from the date of final acceptance.

The Contractor and the Surety shall guarantee that the type, quality, design, and
performance of all items and equipment to be incorporated into the completed
project meet all requirements of the contract documents and any other provisions

provided by the Engineer.

The Contractor shall require of all equipment and material manufacturers and
suppliers a written guarantec that all equipment and material shall function
satisfactonly as an integral part of the completed project in accordance with the
contract documents and any and all other provisions as supplied by the Engineer.
This guarantee shall insure that the manufacturer or supplier will replace or repair,
to the satisfaction of the Engineer, any and all defects in equipment and materials,
which may develop within a period of one year from the date of final acceptance.
This guarantee shall be submitted to the Engineer prior to incorporation of the
equipment, material or supplies into the project.

This guarantee shall in no way relieve the Contractor of any responsibility for
providing for satisfactory completion of the project in accordance with the contract
documents and any other provisions as supplied by the Engincer. Enforcement of
this guarantee shall be the responsibility of the Contractor.

WORKMEN’S COMPENSATION INSURANCE:

Prior to the approval of the contract by the County, the Contractor shall furnish to
the County, certificates of insurance covering Workmen's Compensation or
satisfactory evidence that this liability is otherwise satisfactorily addressed in
accordance with the Tennessee Code Annotated, 50-6-101 et. seq., State of

Tennessee.

Such insurance or other means of protection as herein provided shall remain in
force until all work to be performed under the terms of the contract has been
completed and accepted in accordance with the contract. It is hereby understood
and agreed that the maintenance of such insurance or other protection, until
acceptance of the work by the County, is a part of the contract. Failure to maintain
such insurance, cancelilation by the Industrial Commission of its approval of such
other means of protection as might have been elected, or any other act which
results in lack of protection under said "Workmen's Compensation Act" may be
considered as a breach of the Contract.
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USE OF FIRE HYDRANTS:

If the Contractor desires to use water from fire hydrants, application shall be made
by the Contractor to the proper authoritics and shall conform to the municipal
ordinances, rules or regulations concerning their use. Metering devices shall be
used uniess specifically exempted by the appropriate authorities.

Access to fire hydrants shall be maintained at all times for the use of the Fire
Department.  No material or other obstruction shall be placed closer to a fire
hydrant than permitted by municipal ordinances, rules or regulations, or within 5
feet of a fire hydrant, in the absence of such ordinances, rules or regulations.
Under no circumstances shall metering devices or other connectors remain affixed
to fire hydrants except when the hydrant is actually being used,

AS-BUILT DRAWINGS:

The Contractor shall, prior to request for final payment, provide the Engineer one
set of the construction plans amended to indicate the actual improvements
constructed during the term of this Contract. The “as-built” drawings will depict
any changes made in plan or elevation and will be sealed by a Professional
Engineer licensed by the State of Tennessee and acceptable to the Engineer. The
Engineer will review these plans within thirty (30) days of receipt to determine
whether any corrections or re-work will be required prior to final payment and

release of retainage.

ACCEPTANCE AND FINAL PAYMENT:

Whenever the improvement(s) provided for, and all conditions called for, by the
contract have been completely performed and/or met on the part of the Contractor,
and all parts of the improvement have been approved by the Engineer and accepted
by the County, a final estimate showing the value of the work will be prepared by
the Engineer as soon as the necessary measurements and computations can be
made. All prior estimates upon which approximate payments have been made shall
be corrected in the final payment. The amount of this estimate will be paid the
Contractor as soon as practicable after the final acceptance and the period of
necessary advertisement has expired; provided the Contractor has furnished the
County satisfactory evidence that all sums of money due for labor, materials,
equipment, fixtures, or machinery furnished for the purpose of such improvements
have been paid or that the person or persons to whom the same may be due have

consented to such final payment.

The acceptance by the Contractor of the final payment shall constitute a release and
waiver of any and all rights and privileges under the terms of the contract; further,
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the acceptance by the Contractor of final payment shall relieve the County from
any and all claims or liabilities from any person or entity, regardless of where
situated, for anything done or furnished to the work or in connection with the work
or any act or neglect on the part of the County relating to or connected with the

contract.

AUDIT AND INSPECTION RECORDS:

The Contractor agrees to maintain books, records and accounts pertaining to the
contracted improvements for a period of not less than three (3) years from the date
of final payment, and to make these records available to authorized representatives
of the County. Should State or Federal funds be used in the project, Contractor
agrees to make these records available to the authorized representatives of the State
of Tennessee or the Federal Government as necessary.
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SHELBY COUNTY, TENNESSEE
SPECIAL PROVISION B
APPROVAL OF SHOP DRAWINGS

As soon as possible after naming the fabricator of a steel structure and before the shop drawings are prepared,
the Contractor shall require the fabricator to submit prints of the shop drawing Title Sheet directly to the Shelby
County Engineering Department. Shop drawings for all types of structures shall be submitted directly to the
Engineering Department for handling with the checking agency and for distribution. A copy of the letter
transmitting the shop drawings to the Engineering Department shall be furnished the project engineer.

Each shop drawing sheet shall contain in the title block the following:
The location, project number, and contract number. Shep drawings shall be submitted in sets with the drawing

numbers running consecutively in each set, and if more than five (5) sheets in a set, shall be appropriately
bound. Shop drawings marked "APPROVED" or "APPROVED AS NOTED" need not be resubmitted unless

specifically asked for.
It i1s recommended that a heading similar to the following be used in all correspondence:
Project Number

Location

Contract Number
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SHELBY COUNTY, TENNESSEE
SPECIAL PROVISION C
PRE-CONSTRUCTION SUBMITTAL REQUIREMENT

The Contractor shall be responsible for submitting asphalt mix design(s), concrete mix design(s),
shop drawing(s), certification report(s), etc. for approval at the preconstruction conference or no
later than thirty (30) days afier the preconstruction conference. This is to allow sufficient time for

review and approval.

Under no circumstances shall any materials be used or construction begin using any mix design or
shop drawing prior to approval of submittals.

CONCRETE PLANTS, ASPHALT PLANTS, CEMENT TREATED BASE PLANTS. ETC.:

Regarding mix design submittal(s): The Contractor shall designate the plant location for the
item(s) to be produced as per the mix design. The designated location shall not be changed by the
Contractor without prior approval of Shelby County. The Contractor shali not be permitted to
send any item(s) to the project without this approval. Any approved change(s) in plant location(s)
shall require a mix design for that specific location. Any change(s) shall have prior approval and
the approved design shall be on file with Shelby County per the requirements for the item(s) being
produced per the mix design. Contractor(s) shall not change plant locations at will. Any
change(s) shall only be made for an emergency type situation or with prior approval and a
notification that such change is to take place. Convenience or poor planning shall not constitute
bemg a valid reason for plant change(s). It shall be the Contractor's responsibility for
coordinating the project work with the item(s) being produced and shipped.

REGARDING PROCESS CONTROL PLAN(S):

The Contractor shall submit a process control plan, with mix design submittals, which shall be
approved by the Engineer. This process control plan shall be used by the Contractor per the
specification requirements of the item being produced or supplied. This plan shall not be changed
or otherwise altered without submittal and approval of a "new" plan.




D
Sheet 1 of |
1/13/98

SHELBY COUNTY, TENNESSEE
SPECIAL PROVISION D
SCHEDULE OF WORK

The Contractor shall, in coordination with the Engineer, develop a proposed work schedule
showing estimated work times for all major construction tasks. The schedule shall be updated as
nceded to afford the Engincer a view as to the progress and completion time. This schedule shail
be submitted at the pre-construction conference and shall include a list of suppliers.

The Contractor shall follow this schedule unless a change is necessary. The Contractor shall
notify the Engincer in advance of any deviation from this schedule. The plan of operations shall
show the controlling item of work during each phase and a revised schedule shall be submitted
when changed conditions warrant.

Sub-contractor notification: The successful Contractor shall submit to the Engineer at the
pre-construction conference a list of any and all sub-contractor(s) that will be performing work
under his supervision. The contractor shall also notify the Engineer before any change is made in
sub-contractor(s) or suppliers of materials to the project.

Notification of sub-contractor(s) or supplicrs shall in no way release the Contractor from any or
all responsibility relating to work or liabilities relating to this contract.
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SHELBY COUNTY, TENNESSEE
SPECIAL PROVISION E
DAMAGE TO SERVICE LINES

The Contractor shall immediately stop all work to repair any service lines that are damaged during
construction. The construction process shall not commence until the damaged lines are
satisfactorily repaired and the repair approved by the Engineer or his representative.

The Contractor shall also be responsible for any plumbing damage caused by foreign objects
entering a broken water line.

The Contractor shall also be responsible for other damage caused by broken service lines
mcluding, but not limited to, damage to equipment due to interrupted service. This does not
apply to cable television deemed by the Engineer to have been incorrectly installed.
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SHELBY COUNTY, TENNESSEE
SPECIAL PROVISION F
CONTROL OF WORK
CONSTRUCTION STAKES, LINES AND GRADES

In the context of this Special Provision, the word "Engineer" is used to mean The Shelby County
Engineer or a duly assigned designee.

The word "Department"” is used to mean The Sheiby County Engineering Department or its
assigned designee.

The Contractor shall be required to make all calculations involved and to furnish and place all
layout stakes, including those required for the location of public utility service lines (waterlines,
sewer lines, gas lines, etc.) utility fixtures and right-of-way, as shown on the plans or as directed

by the Engineer.

The Contractor shall be responsible for the placement and preservation of adequate ties to all
control points, whether established by the Contractor or found on the project, which are necessary
for the accurate re-establishment of all base lines or center lines shown on the plans. The
contractor shall also be required to provide ROW or slope stakes, ditch or stream bed grades, or
other essential survey staking as directed by the Engineer.

Dimensional details, including elevations, shown on the plans shall be checked by the Contractor
to assure accuracy of the required layout. Any errors and apparent discrepancies found in
previous surveys, or in either the specifications or the special provisions, shall be called to the
Engineer's attention by the Contractor for correction or interpretation prior to proceeding with
the work. All stakes, references and batter boards, including original, additional or replacement,
which may be required for the construction operations, shall be furnished, set and properly
referenced by the Contractor. The Contractor shall be solely and completely responsible for the
accuracy of the line and grade of all features of the work.

The County reserves to itself the responsibility for making all measurements and surveys that
involve the determination of final pay quantities, including original and final cross-sections for all
earthwork.

The Contractor shall furnish to the Engineer copies of all data used in establishing line and grade
for all features of work, including, but not limited to, the data used in setting and referencing all
stakes and layout marking used by the Contractor.

When requested by the Engineer, the Contractor shall provide safe facilitics for convenient access
by the Department forces to control points, batter boards and references.

All staking shall be performed by qualified engineering or surveying personnel who are trained,
experienced and skilled in construction layout and staking of the type required under the contract
and who arc acceptable to the Engineer. The personnel shall perform this staking under the direct
supervision of a Tennessee licensed professional engineer, of engineering background experienced
in the direction of such work and acceptable to the Engineer. A certified listing of all personnel
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used in the performance of the lines and grades on the project shall be submitted to the Engineer
before any staking commences.

The Contractor shall not engage the services of any person or persons who are or have been,
during the period of the contract, in the employment of the Shelby County Engineer's Office
(except regularly retired employees) without the written consent of the Engineer. In addition, the
Contractor shall not engage the services of any firm or any principal officer or employee of a firm
that participated in the development of the design of the project to be constructed under this

contract.

The Engineer may check the control of work, as established by the Contractor, at any time during
the progress of the work. The Contractor will be informed of the results of these checks, but the
County, by so doing, in no way relieves the Contractor of responsibility for the accuracy of the
layout work. The Contractor shall correct or replace, as required, any deficient layout and
construction work which may be the result of inaccuracies in layout operations or of failure to
report inaccuracies in layout operations or failure to report inaccuracies found in work done by
the Department or by others. If, as a result of these inaccuracies, the Department is required to
make further studies, redesign, or both, all expenses incurred by the Department duc to such
inaccuracies may be deducted from any monies due the Contractor.

The Contractor shall furnish all necessary personnel, engincering equipment and supplies,
materials, transportation, and work incidental to the accurate and satisfactory completion of this

work.

Basis of Payment
No separate payment will be made for these services. The costs of these services are to be

included in the cost of other items contained within the bid.
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SHELBY COUNTY, TENNESSEE
SPECIAL PROVISION G
COMPLAINTS

The Contractor shall ensure that all complaints are resolved promptly. Upon notification by the
Engineer or his representative, the Contractor shall respond immediately to correct the problem,
regardless of severity.

The Contractor shall inform the Engineer in writing as to when and how the complaint was
resolved.

If any complaint is not resolved to the satisfaction of the Engineer within 48 hours of receipt of
the complaint by the Contractor, then all other work shall cease upon order of the Engineer or his
representative until the complaint is resolved to the satisfaction of the Engineer.

It will be the Engineer's responsibility to handle all communication with private property owners
and residents.

The Engineer will have the authority to schedule a conference involving the Contractor, the
property owner, and the Engineer for the purpose of clarifying the nature of the complaint.

The Engineer will mediate all disputes and his decision will be final. Under no circumstances shall
the Contractor negotiate directly with a property owner.




